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Right of Bank to Close Depositor’s Account 


A bank is under no obligation to accept deposits offered 
to it. In opening accounts and receiving deposits a bank is 
free to select whom it will as customers from among those 
who offer. 

Having opened an account, it is the bank’s privilege to 
close it at will. But, in order to close an account without in 
any way making itself liable for damages, the bank must give 
proper and reasonable notice to the depositor. 

In a recent decision of the Court of Errors and Appeals 
of New Jersey, Ambruster v. National Bank of Westfield, 
182 Atl. Rep. 613, a bank wrote to a depositor, informing him 
that his account had been closed, returning a deposit of $500 
which he had sent in by mail and enclosing a cashier’s check 
for $158.08, the balance standing in his credit. The letter 
was sent to the depositor’s home, although he had previously 
instructed the bank to send all communications to his office. 
It further appeared that the bank knew that the depositor 
at the time was away from home on a business trip to Wash- 
ington. The result was that several checks drawn by the 
depositor, which would have been good except for the bank’s 
action in closing the account, were returned marked “no 
account.” 

In this action a judgment of the lower court dismissing 
the complaint was reversed and the case was sent back for 
a new trial on the ground that there was sufficient evidence to 
present to a jury the question as to whether the bank should 
be held liable in damages. The opinion of the court in full 
reads as follows: 


This is an appeal from a judgment of nonsuit. 
The plaintiff sought damages because several of his checks were 
returned by the defendant bank marked, “No account.” A malicious 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §361. 
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attack upon his credit is the gravamen of the action. A bank is not 
required to keep a customer’s account (7 C. J. 628), but it may 
close out an account only on reasonable notice. Jaselli v. Riggs 
National Bank, 36 App. D. C. 159, L. R. A. (N.S.) 763, Ann, Cas, 
1912C, 119. A customer is entitled to an opportunity to protect 
his credit by making other arrangements. ‘Therefore, the rule of 
reasonable notice. An action lies against a bank for the wrongful 
refusal to honor checks. 2 Morse on Banks & Banking, § 458. As 
unjustified refusal of payment of a check is a slur upon credit and 
repute in the business world. 

For the present purpose, it is enough to say that the proofs show 
that while the plaintiff was away on a business trip the defendant 
bank wrote and mailed to him a letter addressed to his residence, 
although he had previously requested that all communications be 
sent to his office. The letter closed his account, refused a deposit 
of $500, which he had sent from Washington, and also contained a 
cashier’s draft for the balance of the account, some $158.08. The 
bank stated in its letter that he might deposit cash to cover any 
outstanding checks. 

If the plaintiff had been at home and had received the bank’s 
letter he could, of course, have protected himself as suggested and 
no injury would have occurred. Unfortunately, he was in Washing- 
ton. Checks, which would have been met but for the action of the 
bank, were returned to a number of persons marked, “No account.” 
Plaintiff, being informed by some one of his creditors that his check 
was dishonored, telephoned to the defendant’s cashier. This officer 
explained the bank’s action and refused to do anything for him. 
The draft purporting to close the account had, of course, not been 
used. Payment upon it could have been stopped and the bank would 
then have had funds sufficient to honor the plaintiff’s small drafts. 

A notice closing a bank account need be in no particular form. 
But the customer must have a reasonable opportunity to protect his 
credit by making other arrangements. The circumstances that the 
customer continued to draw for small sums, for which he had a 
balance but for the bank’s action, must have indicated to the bank 
that the notice of closing had not been received. The receipt of a 
check inclosed in a letter from Washington should have indicated to 
a bank official that the plaintiff was away from home. Further, it is 
obvious that letters sent to an address other than requested are less 
likely to receive attention. The question of whether the customer had 
reasonable notice of the action taken was, we think, under all the 
circumstances for the jury. 

Of course, the plaintiff in order to recover must establish malice. 
“In a legal sense, malice, as an ingredient of actions for slander or 
libel, signifies nothing more than a wrongful act done intentionally, 
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without just cause or excuse.” King v. Patterson, 49 N. J. Law, 
417, 419, 9 A. 705, 706, 60 Am. Rep. 622. Plaintiff predicated his 
right of recovery because of a malicious wrong to his credit standing. 
The jury might have found that when the bank marked checks, “No 
account,” which could have been safely paid but for its own act in 
charging its customer’s account with its own draft, the injury to the 
plaintiff was done intentionally and without just cause or excuse. 
Further, the refusal of defendant’s cashier to refrain from further 
injurious acts, when he possessed the power without risk to do so, 
was some evidence, to say the least, of an intentional wrong without 
just cause or excuse. 

The judgment is reversed to the end that there may be a venire 
de novo (writ to summon jury for a new trial). 














CREB REESE 





Recovery on Cashier’s Checks Bearing Forged 
Indorsements 










The plaintiff bank issued cashier’s checks to an employee 
(Wilson) of a depositor corporation. ‘These checks were 
paid for by checks drawn by the corporation, payable to the 
bank, which the employee had secured by wrongful means. 
At the employee’s request, the cashier’s checks were made 
payable to one Edgar. The employee indorsed Edgar’s name 
on the cashier’s checks and collected them through the de- 
fendant bank. It was held that the defendant was liable to 
the plaintiff under the rule that a bank, which pays a check 
bearing a forged payee’s indorsement, may recover the 
amount from the person to whom it was paid. First National 
Bank v. Produce Exchange Bank, Supreme Court of Mis- 
souri, 89 S. W. Rep. (2d) 38. 

This decision reverses the decision of the Kansas City, 
Mo., Court of Appeals in this case (59 S. W. Rep. (2d) 81), 
which was published in the November, 1938, issue of the 
Journal at page 987. 

There is a provision of the Negotiable Instruments Law 
to the effect that an instrument is to be regarded as being 
payable to bearer “when it is payable to the order of a 
fictitious or non-existent person and such fact was known to 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 8534. 
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the person making it so payable.” Sec. 9 of the Uniform 
Negotiable Instruments Act, Missouri Revised Stat., 1929, 
§ 2638. 

The lower court held that the cashier’s checks involved in 
this case came within the scope of the above provision. The 
court reasoned that since the checks were, in effect, payable 
to bearer, the indorsement of the payee Edgar’s name by the 
employee Wilson was immaterial. The defendant bank re- 
ceived good title to the checks irrespective of any indorsement 
and the plaintiff bank was, therefore, not entitled to recover. 
The lower court took the view that Wilson, the employee, 
was the person making the cashier’s checks payable to Edgar 
and that, since Wilson knew that Edgar did not have and 
would not have any interest in the checks, they became bearer 
checks under the provision above referred to. 

The Supreme Court pointed out, however, that the person 
making the checks payable to Edgar was the plaintiff bank. 
Since the plaintiff bank had no knowledge of the fictitious 
character of the person named as payee in the checks, it 
followed that they were not bearer checks and that they re- 
quired a valid indorsement of the payee’s name to pass title. 
Consequently, the plaintiff bank was entitled to recover. 

It was further held that, in a case of this kind, the fact 
that the suing bank has been reimbursed for its loss under a 
policy of forgery insurance, is not a defense available to 
the bank against which the action is brought. The following 
paragraphs are quoted from the court’s opinion: 



















































































If the cashier’s checks were payable to bearer, then plaintiff 
cannot recover, because, if so payable, no indorsement was required. 
Section 2659, R. S. 1929 (Mo. St. Ann. § 2659, p. 662). (Check 
payable to bearer may be transferred without indorsement.) Both 
the principal and concurring opinion by the Kansas City Court of 
Appeals held that under the facts the cashier’s checks were payable 
to bearer. In the principal opinion it is stated that “the checks to 
all intents and purposes were issued to a straw man, who neither had 
or claimed any interest and therefore, for the purposes of this case, 
should be treated as checks issued to bearer.” In the concurring 
opinion it is stated that “the drafts [cashier’s checks] in question 
were made payable to bearer under the provisions of section 2638, 
R. S. 1929 (Mo. St. Ann. § 2638, p. 648), providing that an instru- 
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ment is payable to the bearer . . . (8) when it is payable to 
the order of a fictitious or non-existing person and such fact was 
known to the person making it so payable.” This court in the 
opinion by Sturgis, C., held that the cashier’s checks were payable to 
bearer on the theory that Wilson was “the person making it so pay- 
able,” as provided in division 3 of section 2638, R. S. 1929. Section 
2638, R. S. 1929 (Mo. St. Ann. § 2638, p. 648), provides: “The 
instrument is payable to bearer: (1) When it is expresesd to be so 
payable; or (2) when it is payable to a person named therein or 
bearer; or (3) when it is payable to the order of a fictitious or non- 
existing person and such fact was known to the person making it so 
payable; or (4) when the name of the payee does not purport to be 
the name of any person; or (5) when the only or last indorsement is 
an indorsement in blank.” 

The law is well established that “the payee named in an instru- 
ment will be deemed fictitious though designating an existing person, 
if there was no intent he should have a beneficial interest in the 
paper.” American Sash & Door Co, v. Commerce Trust Co., 332 
Mo. 98, 56 S. W. (2d) 1034, loc. cit. 1040; 8 C. J. § 305, p. 180. 
James Edgar was a real person, but it was not intended that he 
should have any beneficial interest in the cashier’s checks. Wilson 
testified that he used “the name of James Edgar as a fictitious name,” 
intending to indorse the checks himself and deposit to his own account. 
That the payee named in the checks was a fictitious person within the 
meaning of the statute is conceded. ‘Therefore, if Wilson was the 
person, within the meaning of the statute, section 2638, making the 
cashier’s checks payable to James Edgar, then, under the statute, 
the checks were payable to bearer, because Wilson knew that the 
payee was a fictitious person, and plaintiff’s officers did not so know. 
The question, therefore, is: Was Wilson “the person making it (the 
checks) so payable,” or was plaintiff bank such person? In Ameri- 
can Sash & Door Co. v. Commerce Trust Co., supra, it appears that 
a pay roll clerk of the plaintiff in that case made up the pay roll and 
turned it over to the bookkeeper, who made out the checks and 
delivered them to the secretary and treasurer who signed them for the 
company, relying on the information presented to him. It turned out 
that the pay roll clerk had padded the pay roll with fictitious names 
and when the checks were signed he managed to extract those so 
made to fictitious persons and forged the name of the payee and 
cashed them. The plaintiff sued its bank to recover its loss on these 
checks, and one of the defenses was that the checks were, under the 
facts, payable to bearer and that the defendant had the right to cash 
the checks regardless of the indorsements. The Sash & Door Co. 
Case was first before the Kansas City Court of Appeals, 25 S.W. 
(2d) 545, and it was by that court held, following Mueller & Martin 
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v. Liberty Ins. Bank, 187 Ky. 44, 218 S. W. 465, that the person 
meant by the statute, section 2638, was not the maker, the Sash & 
Door Company, but the individual “who actually drew it,” who in 
that case was the secretary and treasurer. The court held [332 
Mo. 98, 56 S.W.(2d) 1034, loc. cit. 1041] that the word “person” 
used in the statute “means the maker of the paper,” which in that 
case was the Sash & Door Company,and that the maker, under the 
facts there, did not know that the checks in question were payable to 
fictitious payees. See, also, Seaboard National Bank v. Bank of 
America, 193 N. Y. 26, loc. cit. 33, 85 N. E. 829, 22 L. R. A. (N.S.) 
499; Paine et al. v. Continental & Commercial Nat. Bank, 259 Il. 
App. 526, 527; American Express Co. v. People’s Sav. Bank, 192 
Iowa, 366, 181 N.W. 701. In the case at bar there is no claim that 
plaintiff bank knew that Edgar was a fictitious payee. But defendant 
urges that Wilson was the person “making it so payable,” and in our 
former opinion by Sturgis, C., such conclusion was reached distin- 
guishing the Sash & Door Company Case, supra, on the theory that 
there was such distinction between a depositor’s check and a cashier’s 
check as to make the ruling in the Sash & Door Company Case 
inapplicable to the present facts. On a reconsideration, we rule that 
plaintiff bank was the person within the meaning of division 3 of 
section 2638, making the cashier’s checks payable to James Edgar, 
a fictitious payee, and that since said person, plaintiff bank, did not 
know that the payee was fictitious, the checks were not payable 
to bearer. 

The clearing house rules pleaded and in evidence are merely the 
expression of the general law. Both the law and article 19 of the 
clearing house rules make defendant “responsible for the genuineness 
of all previous indorsements.” The cashier’s checks not being payable 
to bearer, the indorsements by Wilson were forgeries, American Ex- 
press Co. v. Peoples’ Savings Bank, 192 Iowa, 366, 181 N.W. 701, 
loc. cit. 703, and no title to the checks passed to defendant bank 
under these forged indorsements. Not having any title to the checks, 
defendant was not entitled to collect on them from plaintiff, and 
plaintiff, if not precluded on the defense that it has neither pleaded 
nor shown any loss, can recover back from defendant the amount 
with interest, from demand, that it paid to defendant on these checks. 
Real Estate, etc., Trust Co. v. United Security Trust Co., 303 Pa. 
273, 154 A. 593; First National Bank v. Federal Reserve Bank, 88 
Mont. 589, 294 P. 1105; Leather Manufacturers’ National Bank v. 
Merchants’ Bank, 128 U.S. 26, 9 S.Ct. 3, 82 L.Ed. 342; United 
States v. National Exchange Bank, 214 U.S. 302, 29 S.Ct. 665, 53 
L.Ed. 1006, 16 Ann. Cas. 1184; First National Bank v. United 
States National Bank, 100 Or. 264, 197 P. 547, 14 A.L.R. 479; 
American Exchange National Bank v. Yorkville Bank, 122 Misc. 616, 
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204 N.Y.S. 621; Id., 210 App. Div. 885, 206 N.Y.S. 879; Seaboard 
National Bank v. Bank of America, 1938 N. Y. 26, 85 N.E. 829, 
22 L.R.A. (N.S.) 499; 3 R.C.L. § 244, p. 616. 

Can plaintiff recover, not having pleaded nor shown any loss? 
This question, as were all others involved, was ruled by Judge Trimble 
in his dissenting opinion, First National Bank v. Produce Exchange 
Bank, 227 Mo. App. 908, 59 S.W.(2d) 81, loc. cit. 87, and we adopt 
what is there said: “Nor is it a defense to say that plaintiff has been 
reimbursed for its loss by an insurance company insuring it in the 
course of its business, and that the plaintiff is no longer the real 
party in interest, having no pecuniary right in the matter. Plaintiff 
has in no way or manner assigned its cause of action, and whether its 
insurance company has reimbursed it or not, it still remains the real 
party in interest under our laws. Foster v. Mo. Pac. R. Co., 143 
Mo. App. 547, 128 S.W. 36; Sexton v. Anderson Elec. Car Co. 
(Mo, App.) 234 S. W. 358; Keeley v. Indemnity Co. of America, 222 
Mo. App. 439, '7 S.W.(2d) 434.” 



















A case in which it was held that section 9 of the Nego- 
tiable Instruments Act, concerning checks payable to ficti- 
tious payees, was properly applied, is Choctaw Grain Co. v. 
First State Bank of Jet, recently decided by the Supreme 
Court of Oklahoma. This decision is published in full begin- 
ning on page 203 of this issue. 
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Investment in “Non-Legals” as Offset to Inflation 


The trustees of Leland Stanford University, some 
time ago, petitioned the Superior Court at San Jose, Cali- 
fornia, for authority to invest part of the University funds 
held by them as trustees in equities such as common stocks 
and real estate, instead of exclusively in bonds and mortgages 
as heretofore. 

The object of the trustees is to protect the endowment of 
the University against the harmful effects of a possible infla- 
tion. The trustees have seen the average rate on their invest- 
ments decline from 4.89 per cent. in 1928 to 3.95 per cent. 
in 1935. It was pointed out that experience shows that 
common stocks, real estate and other equities ultimately rise 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §469. 
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in value somewhat in proportion to the increase of devaluation 
or inflation, while bonds and mortgages suffer a correspond- 
ing decrease in value during a period of inflation. 

The question as to the authority of a court to authorize 
trustees to invest in non-legal securities as a means of escap- 
ing losses which might be brought about by inflation was 
presented to the New York Surrogate’s Court in the case of 
Muller’s Will, 280 N. Y. Supp. 345. In this case it was held 
that the possibility of inflation in the currency is not sufficient 
to warrant a court in authorizing trustees to invest in non- 
legal securities on the theory that, under inflation, invest- 
ments in common stocks of well managed corporations, com- 
modities and real estate are enhanced in value whereas savings 
deposits, life insurance policies, real estate mortgages, govern- 
ment bonds and other legal investments shrink in value or are 
entirely destroyed. (52 B. L. J. 739.) 

The will here involved authorized the trustees to retain 
securities left by the testator but contained no grant of power 
to make new investments in securities other than those per- 


mitted by statute. The trustees accordingly petitioned the 
Surrogate’s Court for authority to invest in “non-legals.” 
In holding that such authority could not be granted, the court 
said: 


The testimony of economic experts has been submitted to the 
Surrogate by the petitioners in support of their contentions. One 
of these experts testified with particularity to the results of inflation 
in Germany. He pointed out convincingly that the great mass of 
persons in the trusting and thrifty class were impoverished by the 
loss of their investments, their savings and their life insurance 
policies; that savings banks deposits were destroyed; and that life 
insurance companies of that country were rendered insolvent by the 
governmental issuance of paper money without limit. He demon- 
strated that the vigilant and shrewd possessor of property who 
shifted his investments into common stocks of well managed corpora- 
tions, or into real estate, or into commodities, not only protected the 
value of his original holdings, but increased his resources by the 
enhancement of values. He showed that the owner of the title to real 
estate profited whereas the mortgagee suffered a serious reduction in 
the loan upon the very realty which his money had been used to 
finance. In Germany despite the increase in the value of the realty, 
the value of the mortgages was reduced by legislation to 15 to 25 
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per cent. of the original loan. The observations and conclusions of 
these witnesses are extremely illuminating, but not controlling here, 
in view of the law of our state. 

The application is denied. In certain extravrdinary situations 
in the case of wasting assets or to avoid a complcie destruction of 
the trust, the courts, in the exercise of their’ equity powers ‘heve 
authorized departure from the terms of:a wilt limitirg the. class :of 
investments, and in certain cases even permitted a sale where the will 
directed the retention of trusts assets. The latter situation was pre- 
sented to me in Matter of Pulitzer’s Estate, 189 Misc. 575, 249 N. Y. 
S. 87, affirmed 237 App. Div. 808, 260 N. Y. S. 975. There the will 
prohibited the sale of certain assets of a corporation, a large part 
of the stock of which was owned by the estate. The financial condi- 
tion of the company was greatly impaired by losses in operation. 
The Surrogate found that a crisis existed which created a duty in 
the trustees to act for the protection of the beneficiaries of the trust 
and made imperative the sale of these assets. General authority to 
act in the emergency was granted by the court to the trustees. . . . 


The above decision is quoted from more at length in the 
September, 1935, issue of The Banking Law Journal at 
page 739. 

Cases have also arisen in the present depression where directions 
in a will for investment in an exclusively limited class of securities, 
for example guaranteed mortgages or mortgage certificates, justified 
a department from the terms of the will because of the unavailability 
of sound investments of the specified class. Nevertheless, the new 
investment authorized by the court was restricted to one within the 
class of legal investments. In certain cases where assets left by the 
decedent were converted by corporate reorganization or changed 
from a partnership interest to corporate stock by the sale of the 
partnership assets, the new investments were permitted to be made 
and their actual retention without prior judicial authority was held 
not to be a ground of surcharge against the fiduciary. Costello v. 
Costello, 209 N. Y. 252, 103 N. E. 148; Mertz v. Guaranty Trust 
Co., 247 N. Y. 187, 144, 159 N. E. 888, 57 A. L. R. 1114. 

Research, however, on the part of counsel for the petitioners and 
by the Surrogate has revealed no case where a new investment out- 
side of the class of legal investments has been authorized or coun- 
tenanced by our courts. The situation in the estate in the present 
proceeding is no different from that in thousands of other trusts, 
testamentary or inter vivos. Any change in policy of the utmost 
gravity because of the billions of dollars held within the class of legal 
investments not only by trustees but by guardians of infants and by 
committees of incompetents. ‘ 
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If investments in common stocks may be permitted in disregard 
of the law, trustees in other estates might well urge the grant of 
authority to invest in commodities, including wheat, cotton, coal, or 
metals. Other trustees might find support for the rise in real estate 
values in inflationary periods i in other countries, to urge the court to 
approve an ‘investment ‘in realty equities. Such a system would 
inevitably lead to instability of investments depending upon the 
speculative whims of ‘trustees and the individual mental disposition of 
the court te which the application is made. To vest this jurisdiction 
in the courts and to permit departures from the class of legal invest- 
ments would be extremely unwise. 

Despite the broad jurisdiction in te now possessed by the 
Surrogate’s Court, which is as comprehensive as that possessed by 
the former Chancellor, I know of no power in any court to disregard 
the command of the Legislature and to declare an investment to be 
lawful which the law givers have declared to be unlawful. Cruger v. 
Jones, 18 Barb, 467. If there are considerations which justify the 
charge of the class of legal investments they should be addressed to 
the Legislature. 


REE EEE 


Taxation of Bank Shares Held by Reconstruction 
Finance Corporation 


On February 3 the Supreme Court of the United States, 
in the case of Baltimore National Bank v. State Tax Com- 
mission of Maryland, 54 Sup. Ct. Rep. 417, decided that 
shares of national bank preferred stock held by the Recon- 
struction Finance Corporation are subject to taxation by the 
state in which the bank’s place of business is located. 

It is a general principle that it is not within the power 
of a state to levy a tax on agencies or instrumentalities of the 
United States Government and a national bank is regarded as 
such an agency or instrumentality. Congress, however, has 
specifically authorized the states to tax national bank shares, 
provided that the tax on such shares is not at a greater rate 
than is assessed upon other moneyed capital in the hands of 
individual citizens coming into competition with the business 
of national banks. U. S. Revised Stat. § 5219; 12 U. S. 
Code § 548. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourt? 
Edition) §1417. 
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Any state tax upon national shares must conform strictly 
to the provision above referred to. It was held that the tax 
involved in this case did not violate the Federal statute. It 
was further held that the tax was valid under the statute even 
though the shares, upon which the tax was levied, were owned 
by the Reconstruction Finance Corporation, a governmental 
agency. 

It was further held that the tax in question is not for- 
bidden by section 10 of the Reconstruction Finance Corpora- 
tion Act which provides that the Corporation, its franchise, 
reserves, surplus and income shall be exempt from all tax. 

The decision in this case was a hard blow to the Recon- 
struction Finance Corporation which now owns $642,000,000 
of the stock of national banks and state banks in the various 
states. A bill to exempt the preferred stocks of banks held 
by the Reconstruction Finance Corporation from state and 
Federal taxation was favorably reported by the Senate 
Banking and Currency Committee on February 11. 

The following paragraphs are quoted from the opinion 
delivered by Judge Cardozo: 


The Reconstruction Finance Corporation was organized in 1932 
to give relief to financial institutions in a national emergency and for 
other and kindred ends. Act of January 22, 1932, 47 Stat. 5, Act 
of July 21, 1932, 47 Stat. 709, 15 U.S.C. c. 14 (see 15 U.S.C.A. 
§ 601 et seq.). At the time of its creation and continuously there- 
after the United States has been and is the sole owner of its shares. 
The purpose that it has aimed to serve is not profit to the govern- 
ment, though profit may at times result from one or more of its 
activities. The purpose to be served is the rehabilitation of finance 
and industry and commerce, threatened with prostration as the result 
of the great depression. We assume, though without deciding even 
by indirection, that within McCulloch v. Maryland, 4 Wheat. 316, 
4 L.Ed. 579, a corporation so conceived and operated is an instru- 
mentality of government without distinction in that regard between 
one activity and another. Even on that assumption taxation by state 
or municipality may overpass the usual limits if the consent of the 
United States has removed the barriers or lowered them. 

We think consent has been so given where shares in a national 
bank are the property to be taxed, though an agency of government 
is the owner of the assets subjected to the burden. By section 5219 
of the Revised Statutes, as amended (12 U.S.C. § 548 [12 U.S.C.A. 
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§ 548]; cf. Act of June 3, 1864, § 41, 13 Stat. 99, 112, Act 
of February 10, 1868, 15 Stat. 34), “all” the shares of a 
national banking association whose principal place of business is 
within the limits of a state are made subject to taxation at the 
pleasure of the Legislature with conditions as to form and method 
not important at this time. This Court has held that Congress in 
saying “all” meant exactly what it said, and that shares in a 
national bank belonging to another national bank were taxable to the 
same extent as if they belonged to any one else. National Bank of 
Redemption v. Boston, 125 U.S. 60, 69, 70, 8 S.Ct. 772, 31 L.Ed. 
689; Bank of California v. Richardson, 248 U.S. 476, 483, 39 S.Ct. 
165, 63 L.Ed. 372; Bank of California v. Roberts, 248 U.S. 497, 
39 S.Ct. 171, 63 L.Ed. 381; Des Moines National Bank v. Fair- 
weather, 263 U.S. 103, 44 S.Ct. 23, 68 L.Ed. 191. “The manifest 
intention of the law is to permit the state in which a national bank 
is located to tax, subject to the limitations prescribed, all the shares 
of its capital stock without regard to their ownership.” Nat. Bank 
of Redemption v. Boston, supra, 125 U.S. 60, at page 70, 8 S.Ct. 
772, 777, 31 L.Ed. 689. True, as we have assumed, the Reconstruc- 
tion Finance Corporation is a governmental agency, but so also is a 
national bank. McCulloch v. Maryland, supra. The question thus 
reduces itself to this, whether there is sufficient reason to believe that 
immunity from taxes of this kind has been given to the one agency, 
though by long accepted decisions it has been denied to the other. 

In such a situation the burden is heavily on the suitor who would 
subject the word “all” with its uncompromising generality to an 
unexpressed exception. The petitioner reminds us that the ends to 
be served by the Reconstruction Finance Corporation are even more 
predominantly public than those of a national bank, since the bank, 
while promoting the fiscal needs of the government, is acting at the 
same time for the profit of its stockholders. ‘The suggestion has its 
force, but force inadequate, we think, to carry to the goal. Its 
inadequacy is the more apparent when the capacity of the corpora- 
tion to become a subscriber to the stock is followed to the sources. 
Until March, 1933, there was no power ‘on the part of national banks 
to issue preferred shares. Act of March 9, 1933, title 3, § 301, 48 
Stat. 5, amended June 15, 1933, §1 (a), 48 Stat. 147, 12 U.S.C. 
§ 51 (a) (see 12 U.S.C.A. § 51a). Until then there was no power 
on the part of the Reconstruction Finance Corporation to subscribe 
for such shares or indeed for any others. Act of March 9, 1933, 
title 3, § 304, 48 Stat. 5, 6, amended March 24, 1933, § 2, 48 Stat. 
20, 21, 12 U.S.C. § 51 (d), 12 U.S.C.A. § 51d. By statutes then 
enacted a national bank was authorized to issue preferred shares of 
one or more classes upon the approval first obtained of the Comp- 
troller of the Currency. The Reconstruction Finance Corporation 
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was authorized at the same time, with the approval of the Secretary 
of the Treasury, to subscribe for preferred shares in national banks 
and also in state banks and trust companies that were in need of 
funds for capital purposes, subject to the proviso that no such sub- 
scription was to be permitted unless the holders of the preferred 
shares were exempt from double liability. This proviso in and of 
itself is highly significant of the understanding of the Congress that 
upon the acceptance of the shares the corporation would be exposed 
to the same measure of liability and would stand in the same position 
as shareholders in general. 

Other signposts of intention seem to point us the same way, 
though perhaps with less directness. ‘The newly created power to 
issue preferred shares was given by an act for the governance of 
banks (48 Stat. 5), now incorporated in the United States Code as 
part of title 12, regulating banks and banking. 12 U.S.C. § 51 (a) 
(12 U.S.C.A. § 51a). The newly created power to subscribe for 
preferred shares was given by the same act. 48 Stat. 5, 6, amended 
March 24, 1933, § 2, 48 Stat. 20, 21, 12 U.S.C., §51 (d), 12 
U.S.C.A. § 51d. The two are incidents and aspects of a unitary 
scheme. No one will deny that shares put out under this act would 
have been taxable to the holders in the event that some one other than 
this particular corporation had acquired the new issue through pur- 
chase or subscription. If they were to be exempt in the hands of 
a particular corporation, empowered to acquire them, by an asso- 
ciated section, then was the appropriate time for announcing the 
exception. Instead there is a clear assumption, brought out into full 
relief by the exclusion of shares chargeable with double liability, that 
subscriptions when permitted are to stand on an equality, irrespective 
of their source. A shareholder in the banking system is a shareholder 
for every purpose, accepting the attendant liabilities along with the 
attendant powers. 

We have reserved to the last an argument strongly pressed in 
behalf of the petitioner, but one more easily appraised in the light of 
what has gone before. The act for the formation of the Reconstruc- 
tion Finance Corporation has its own provisions for exemption, which 
have now to be considered. “The corporation, including its franchise, 
its capital, reserves, and surplus, and its income shall be exempt from 
alltaxation . . . except that any real property of the corpora- 
tion shall be subject to . . . taxation to the same extent 
according to its value as other real property is taxed.” 47 Stat. 5, 9, 
10, § 10, 15 U.S.C. § 610 (15 U.S.C.A. § 610). The petitioner in- 
sists that the tax now in controversy is forbidden by that section. 
The contention is plausible, yet it will not prevail against analysis. 
For the tax now in controversy, whatever its indirect effect, is not 
laid directly upon the capital, reserves, or surplus of the corporation 
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claiming the immunity or accorded the exemption. It is laid upon 
the shares in another corporation, a member of the banking system, 
which must pay it in the first place (Maryland Code, 1935 Supp. 
art. 81, §15(e); Home Savings Bank v. Des Moines, 205 U.S. 503, 
518, 27 S.Ct. 571, 51 L.Ed. 901), though with a right to be made 
whole thereafter. “Capital, reserves and surplus” are not taxable by 
a state if they belong to the Reconstruction Finance Corporation. 
Neither are they taxable if they belong to a national bank First 
National Bank of Gulfport, Mississippi v. Adams, 258 U.S. 362, 42 
S.Ct. 323, 66 L.Ed. 661; Des Moines Nat. Bank v. Fairweather, 
supra, 263 U.S. 103, at pages 106, 107, 44 S.Ct. 23, 68 L.Ed, 191; 
Domenech v. National City Bank, 294 U.S. 199, 204, 55 S.Ct. 366, 
79 L.Ed. 857. This has not been thought to exclude the taxation of 
such a bank upon its shares in other banks, members of the federal 
system. National Bank of Redemption v. Boston, supra; Bank of 
California v. Richardson, supra; Bank of California v. Roberts, 
supra; Des Moines National Bank v. Fairweather, supra. With 
hardly more reason may words of like extension have a broader 
meaning here. An earlier act, specific in its coverage, will be read as 
an exception to a later one directed to investments generally. “It is 
a well-settled principle of construction that specific terms covering 
the given subject-matter will prevail over general language of the 
same or another statute which might otherwise prove controlling.” 
Kepner v. United States, 195 U.S. 100, 125, 24 S.Ct. 797, 803, 49 
L.Ed. 114, 1 Ann. Cas. 655; cf. Ginsberg & Sons v. Popkin, 285 US. 
204, 208, 52 S.Ct. 322, '79 L.Ed. 704; In re East River Towing Co., 
266 U.S. 355, 367, 45 S. Ct. 114, 69 L. Ed. 324; Washington v. 
Miller, 235 U.S. 422, 428, 35 S.Ct. 119, 59 L.Ed. 295; Rosecrans v. 
United States, 165 U.S. 257, 262, 17 S.Ct. 302, 41 L.Ed. 708; Town 
of Red Rock v. Henry, 106 U.S. 596, 603, 1 S. Ct. 484, 27 L.Ed. 
251. All shares in national banks—no matter by whom owned— 
shall be subject to taxation. R.S. § 5219, as amended (12 U.S.C.A. 
§ 548). Across the petitioner’s path there still lies the stumbling 
block of that uncompromising “all.” 


SSSSSELREESVE 
Bond, Referring to Trust Mortgage, Negotiable 


A bond is not rendered nonnegotiable by a reference 
therein to a trust mortgage securing the bond unless the 
reference limits, qualifies, or renders uncertain the uncon- 
ditional promise of the maker to pay. Gerish v. Atlantic Ice 
& Coal Co., U. S. Circuit Court of Appeals, 80 Fed. (2) 648. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §864. 
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In this case it appeared that the plaintiff had been the 
owner of $20,000 coupon mortgage bonds issued by the de- 
fendant company. The bonds were stolen from the plaintiff 
and prompt notice of the robbery was given to the defendant. 
The bonds, however, were acquired shortly afterwards by a 
purchaser in good faith and were paid by the defendant com- 
any. 
‘ This action was brought by the plaintiff to recover the face 
value of the bonds with interest on the theory that the bonds 
were rendered nonnegotiable by clauses in them which re- 
ferred to the trust mortgage security. 

The provisions of the bonds, pertinent to the question here 
presented, read as follows: 


Know All Men By These Presents, that Atlantic Ice & Coal Cor- 
poration, a corporation organized under the laws of the State of 
Virginia, having its Home Office in the City of Richmond, said State, 
for value received, promises to pay to the bearer hereof, or if this 
bond is registered, to the registered holder thereof, the sum of One 
Thousand ($1,000.00) Dollars in gold coin of the United States of 
the present standard of weight and fineness, or its equivalent, at the 
office of the Trust Company of Georgia, in the City of Atlanta, State 
of Georgia, on the first day of January, 1930, with interest on said 
sum from the date hereof at the rate of six (6) per centum per 
annum, payable semi-annually and in like gold coin, on the first day 
of January and July in each year, at said office of said Trust Com- 
pany of Georgia, or the Chase National Bank in New York City, 
according to the tenor and effect of the coupon hereto attached, and 
upon the presentation and surrender thereof respectively, and without 
deduction from either the principal or the interest for any tax which 
said Company may be required to pay or return therefrom by any 
present or future laws of the United States, or of the States of 
Virginia, Tennessee and Georgia: said Atlantic Ice & Coal Corpora- 
tion hereby agreeing to assume the payment of all such taxes. 

This bond is one of a series of Thirty-Five Hundred (3500) 
bonds, numbered from one (1) to thirty-five hundred (3500) in- 
clusive, each of the sum of One Thousand ($1,000) Dollars, dated 
this day and maturing twenty (20) years from date and amounting 
in the aggregate to Three Million, Five Hundred Thousand Dollars 
($3,500,000.00) : all being of the same tenor and effect and executed 
and delivered in accordance with and subject to the provisions of the 
Trust Mortgage hereinafter referred to and in pursuance of resolu- 
tions of the stockholders and directors of said Atlantic Ice & Coal 
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Corporation, authorizing the issuance and execution of said bonds 
and coupons and the execution and delivery of said Trust Mortgage. 


The payment of this and of the coupons attached to it is 
secured by a Trust Mortgage of even date herewith, which is hereby 
referred to and all of its provisions made a part hereof, covering all 
of the real property, improvements thereon, machinery, equipment, 
rights, franchises and other property (except raw material and 
manufactured product and choses in action) now owned and after- 
wards acquired by said Atlantic Ice & Coal Corporation and used 
by it in connection with the business conducted by it under the terms 
of its charter, which mortgage has} been duly executed and delivered 
by it to said Trust Company of Georgia, as Trustee. 


In holding that nothing in the provisions above quoted 
affected the negotiability of the bonds, the court said: 


The general principles applicable to the issues here presented 
have been announced in a number of federal decisions. Bonds payable 
to bearer or, if registered, to the registered holder thereof, and de- 
clared to be due on or before a certain date, are negotiable, though 
redeemable by installments determined by annual drawings. Dicker- 
man v. Northern Trust Co., 176 U.S. 181, 20 S.Ct. 311, 44 L.Ed. 
423. See, also, Burke v. American Loan & Trust Co., 155 U.S. 534, 
15 S.Ct. 214, 39 L.Ed. 251. The courts seek to discover the inten- 
tion of the parties as to the negotiability of industrial bonds, not 
only from the formal words written into them, but, if the language 
is ambiguous, from the practical manner in which the parties have 
dealt with them. White v. Vermont & Mass. R. R. Co., 21 How. 
575, 577, 16 L.Ed. 221; Cudahy Packing Co. v. State National Bank 
of St. Louis (C.C.A.) 134 F. 538. Negotiability is not affected by 
references in a bond or note to an extrinsic instrument which relate 
merely to the security and do not limit, qualify, or render uncertain 
the unconditional promise of the maker to pay the holder a certain 
sum at a certain time and place; and, of course, that is certain which 
may be rendered certain. Chavelle v. Washington Trust Co. (C.C.A.) 
226 F. 400; Pittsburg, C., C. & St. L. Railway v. Loan & Trust Co., 
172 U.S. 493, 19 S.Ct. 238, 43 L.Ed. 528; Fidelity Trust Co. v. 
Mayhugh (C.C.A.) 268 F. 712. The certainty required is com- 
mercial certainty, not mathematical; neither does a provision for the 
payment of attorney’s fees, in case a note is not paid at maturity, 
destroy its negotiability if it is otherwise negotiable. Cudahy Pack- 
ing Co. v. State Nat. Bank (C.C.A.) 134 F. 538. Unless the refer- 
ence indicates that payment of the bond is to be burdened with the 
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provisions or conditions of the extrinsic agreement, negotiability is 
not impaired. 3 R.C.L. pp. 918, 112. 

In the case before us, there is no contention that any language 
either in the bonds or trust mortgage limits, qualifies, or renders 
uncertain by its own force the unconditional promise to pay, without 
deduction for any tax, the face amount of the bonds, when due, 
upon presentation and surrender thereof. The real contention of 
appellants is that the mere incorporation in the bond, by reference, 
of the mortgage, as security, in and of itself destroys negotiability. 
The language of the bond upon which this contention is based is, that 
“this bond . . . is executed and delivered in accordance with 
and subject to the provisions of the Trust Mortgage hereinafter 
referred to and in pursuance of resolutions of the stockholders and 
directors of said Atlantic Ice & Coal Corporation, authorizing the 
issuance and execution of said Trust Mortgage”; and “the payment 
of this bond and of the coupons attached to it, is secured by a Trust 
Mortgage of even date herewith, which is hereby referred to and all 
of its provisions made a part hereof, etc.” 

It is apparent that the first above-quoted clause is a mere recital] 
of the manner and circumstances in which the bonds were executed 
‘and delivered, and the authority for so doing. The second discloses 
the nature of the instrument which secures the payment of the bonds 
and coupons, and describes in a general way the property embraced 
in the trust, as “all of the real property, improvements thereon, 
machinery, equipment, rights, franchises, and other property (except 
raw material and manufactured product and choses in action) now 
owned and afterwards acquired by said Atlantic Ice & Coal Corpora- 
tion and used by it in connection with the business conducted by 
it under the terms of its charter, which mortgage has been duly 
executed and delivered by it to said Trust Company of Georgia as 
trustee.” 

There is nothing in the just-quoted provisions which restricts, or 
burdens with conditions, the absolute promise to pay the amount 
named in the bond, when due, to the bearer thereof upon its pres- 
entation and surrender. The plaintiff in this case acquired title to 
the bonds sued on by delivery. In purchasing them he dealt with 
them as instruments that passed by delivery. The fact that a bond 
is secured, or that the security is referred to or incorporated there- 
in, is immaterial on the issue of negotiability. The real issue is 
whether the reference to an extrinsic document restricts or circum- 
scribes the promise to pay. We think, under a proper construction, 
the bonds in the case at bar are unlimited and unconditional promises 
to pay to bearer a certain sum at a certain time and place, and are 
negotiable instruments. The decree of the court below is affirmed. 
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It may be mentioned that the bonds involved were issued 
in 1910, prior to the adoption of the Negotiable Instruments 
Law in Georgia (1924). The question, therefore, was de- 
cided without reference to the provisions of that statute. 


ER ERE ERE, 


Payroll Account a Special Deposit Entitled to 
Priority 

A deposit by a corporation, or other employer, in a bank 
for the express purpose of meeting payroll checks drawn by 
the depositor, is a special deposit and, upon the failure of the 
bank, will be entitled to a preference in payment over other 
deposits. In re Sturdivant Bank; International Shoe Co. v. 
Sturdivant Bank, St. Louis, Mo., Court of Appeals, 89 S. W. 
Rep. (2d) 89. 

This point has been frequently presented to the courts and 
there are decisions both ways on the question: that is, some 
cases hold that such a deposit is a special deposit and, there- 
fore, entitled to priority, while others hold that a deposit of 
this kind is a general deposit and entitled to no preference 
over other deposits. 

Cases, which have been published in comparatively recent 
issues of The Banking Law Journal holding that a payroll 
deposit is a special deposit, are 

In re Warren’s Bank, Wisc., 244 N. W. Rep. 594, 50 
B. L. J. 227; 

Diebold Safe & Lock Co, v. Fulton, Ohio, 197 N. E. Rep. 
390, 52 B. L. J. 957; In re Liquidation of Fidelity Bank, 
Mo., 77 S. W. Rep. (2d) 480, 52 B. L. J. 358. 

Decisions in which it has been held that a deposit of this 
character is a general deposit are Erie Railroad Co. v. Mizell, 
9 Fed. Supp. 143, 52 B. J. L. 447; Brand v. Briggs & Co., 
Texas, 78 S. W. Rep. (2d) 1048, 52 B. L. J. 402. 

The following paragraphs are quoted from the opinion 
of the St. Louis Court of Appeals in the decision above 
referred to: 


Ee ae 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §145. 
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It appears from the evidence that about August 1, 1932, plaintiff 
opened an account with the Sturdivant Bank, and at that time 
advised the bank that the account thus opened was for pay roll 
purposes only, and that withdrawals would be for pay roll only. 
The records of the bank show that the account was carried as “In- 
ternational Shoe Co. Payroll,” and that plaintiff had no other 
account with the bank. The evidence shows that plaintiff paid its 
employees in drafts on or about the fifth and twentieth of each 
month; the pay rolls being figured by plaintiff as of the fifteenth and 
thirtieth or thirty-first of each month; the difference in time between 
the end of each pay roll period and the date of paying the employees 
being used for the purpose of figuring the pay roll to “find out what 
it amounted to,” according to Henry A. Murphy, plaintiff’s cashier. 

Cash receipts of plaintiff’s cafeteria were from time to time 
deposited in the pay roll account. These receipts represented a very 
small portion of the pay roll account. When the pay roll for a 
particular period had been figured, each employee of plaintiff was 
given a draft drawn on plaintiff for the amount of his wages, payable 
at the Sturdivant Bank, and plaintiff would at that time deliver to 
the Sturdivant Bank a draft drawn on plaintiff’s St. Louis office for 
the amount which, added to the deposits from plaintiff’s cafeteria 
receipts, would be equal to the amount of the pay roll for that par- 
ticular period. In other words, as stated by Mr. Murphy, plaintiff’s 
cashier, “the cash receipts and the amount of the draft made up our 
payroll.” Mr. Murphy testified that the process above described was 
carried on from August 1, 1932, up to November 5, 1932, the date 
on which the Sturdivant Bank was closed. 

Withdrawals from the pay roll account in the Sturdivant Bank 
were made at the end of each day in a sum representing the amount 
of drafts payable to plaintiff’s individual employees, which were 
cashed by the bank each day. At the close of banking hours, the 
bank would advise plaintiff as to the number and amount of these 
employees’ drafts cashed on that particular day, and plaintiff would 
then issue a check to the bank against the pay roll account for the 
total amount of such drafts. Plaintiff would then take such drafts 
to its office. Plaintiff did not give its employees checks. 

The evidence shows that plaintiff’s account at the bank was never 
used for anything except for pay roll; that there never was at any 
time any amount deposited in the pay roll account in excess of the 
amount required for the pay roll for a particular period; that there 
were no checks drawn against the account at any time from its incep- 
tion to the time the bank was closed for other than pay roll purposes. 
No balance ever remained in the account except for such an amount 
as would cover pay roll drafts which had been previously issued to 
plaintiff’s employees in addition to deposits from plaintiff’s cafeteria 
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receipts made for the sole purpose of building up the pay roll fund 
for the next pay roll. 

William N. Sitton, assistant treasurer of plaintiff company, testi- 
fied that the method of paying plaintiff’s employees by drafts was 
begun about August 1, 1932. A letter written by Mr. Sitton on 
behalf of plaintiff to the Sturdivant Bank, dated September 6, 1932, 
was read in evidence and showed that it was in confirmation of the 
arrangement theretofore made between plaintiff and the Sturdivant 
Bank for the handling of plaintiff’s pay roll drafts by that bank. 
The letter described the method of handling the drafts mentioned, the 
daily accounting to be had between plaintiff and the Sturdivant Bank, 
the delivery by plaintiff to the Sturdivant Bank of plaintiff’s check 
to cover the amount of said drafts each day, the agreement by plain- 
tiff to hold the bank harmless and to reimburse the bank under 
certain contingencies in connection with the payment by the bank of 
such drafts, and the details of the entire plan for the bank’s handling 
of plaintiff’s pay roll account. The letter was signed by Mr. Sitton 
as assistant treasurer for plaintiff, and also showed thereon that it 
was accepted by the bank on the 13th of September, 1932, by 
N. G. Bender, the bank’s cashier. 

It appears from the evidence that on November 3, 1932, plaintiff 
issued and delivered to the Sturdivant Bank plaintiff’s draft drawn 
on its St. Louis office in the sum of $28,141.79; the amount necessary 
for its pay roll for November 1, 1932. The above-mentioned draft 
was delivered by the Sturdivant Bank to the First National Bank of 
Cape Girardeau with the request that the last-named bank procure 
cash thereon for the Sturdivant Bank. The evidence shows that the 
First National Bank of Cape Girardeau opened an account on its 
books with the Sturdivant Bank, and from this account in the First 
National Bank of Cape Girardeau the Sturdivant Bank withdrew on 
November 4th and November 5th, 1932, a total of $23,062.64, which 
left a balance in this account in the First National Bank of Cape 
Girardeau of $4,079.15 at the time the Sturdivant Bank closed on 
November 5, 1932. The above balance of $4,079.15 in the First 
National Bank of Cape Girardeau was afterwards withdrawn by the 
deputy commissioner of finance in charge of the Sturdivant Bank. 

The evidence further shows that at the close of business on No- 
vember 5, 1932, the Sturdivant Bank requested the First National 
Bank of Cape Girardeau to set up the above-mentioned balance of 
$4,079.15 in a special account for plaintiff, and advised the First 
National Bank of Cape Girardeau that said balance was in the 
nature of a trust fund. November 5, 1932, was the last day that 
the Sturdivant Bank did business. The books of the Sturdivant Bank 
showed that at the time the bank was closed there was a balance in 
plaintiff’s pay roll account of $14,699.58; that deposits from cafe- 
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teria receipts, following the last pay roll period, had been made on 
November 3d and November 4th, 1932, totaling $88.71; and that 
pay roll drafts payable to employees outstanding at the time of the 
closing of the Sturdivant Bank amounted to $14,610.87; these 
drafts having been issued by plaintiff to its employees on November 
5, 1932. The difference of 8 cents in the above-mentioned figures 
was represented by check tax charges. 

There is no dispute as to the balance in the account in the 
Sturdivant Bank at the time that bank closed. It also appears 
without dispute that the balance of $4,079.15, which was in the 
hands of the First National Bank of Cape Girardeau at the time the 
Sturdivant Bank closed, was plaintiff’s money and was not mingled 
with any other funds in that bank. 

It was stipulated and agreed by the parties that at the time the 
Sturdivant Bank closed and at all times after the last deposit was 
made by plaintiff, there was an amount on hand in the bank in excess 
of the amount due and owing on this account. 

The judgment of the circuit court was that: “Claimant have and 
recover the $4,079.15 which was on hand in the First National Bank 
to the credit of the Sturdivant Bank at the time of closing of the 
Sturdivant Bank which the Court finds claimant lawfully entitled to; 
in addition to which, balance of claimants claim $10,620.43, less 
$88.71 in claimant’s Cafeteria Account, or the net sum of $10,531.72, 
is allowed as a preferred claim herein; the total of claims to which 
preference is given as herein set forth, being $14,610.87.” 

It will be noted that the total amount claimed by plaintiff in this 
cause is $14,610.87, which, on the face of the record, without ex- 
planation, would seem to be beyond the jurisdiction of this court. 
The jurisdiction of this court is not questioned by either party. 
However, we think it will not be amiss for us to say that our Supreme 
Court has held that in a case of this character the amount in dispute 
is the difference between the value of the claim as a preferred claim 
and its value as a common claim. Inasmuch as such amount in dis- 
pute herein does not appear affirmatively and is not determinable 
from the record, jurisdiction of the appeal in this cause is vested in 
this court. Consolidated School Dist. No. 2 v. Gower Bank (Mo. 
Sup.) 53 S. W. (2d) 280; City of Doniphan v. Cantley, 330 Mo. 
639, 50 S. W. (2d) 658. 

We are of the opinion that the account of plaintiff in the Sturdi- 
vant Bank was clearly a special deposit and not a general one. 
It was made by plaintiff for the sole and specific purpose of handling 
its pay roll in the payment of the wages of its employees. This was 
not only known to ‘the Sturdivant Bank, but was agreed to by the 
bank, and the plan was carried out by the bank and the plaintiff in 
accordance with their agreement. The deposits made by plaintiff in 
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the account mentioned were for the specifically limited purpose of 
meeting its pay roll obligations. Plaintiff had no other account with 
the bank. Plaintiff issued no checks against the account at any time 
for any other purpose except pay roll purposes. At the time the 
bank was closed, the balance remaining in plaintiff’s account therein 
represented pay roll drafts theretofore issued by plaintiff to its em- 
ployees in payment of their wages. These drafts were outstanding 
at the time the Sturdivant Bank was closed. 

There was nothing in the evidence from which an inference could 
arise that the bank had title to the funds in this pay roll account of 
plaintiff. Under the arrangement with plaintiff, the Sturdivant Bank 
certainly could not have used the funds in plaintiff’s pay roll account 
for general banking purposes. The Sturdivant Bank, therefore, was 
clearly an agent for the plaintiff company and the funds in the bank’s 
possession in the account mentioned constituted a special deposit. 
When the bank became insolvent the money remaining in the pay roll 
account constituted a trust fund which plaintiff is entitled to have 
declared a preferred claim against the bank. 
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f In this department are published each month all of the important decisions of 
h the Federal and State Courts, involving questions pertaining to 

“ the law of banking and negotiable instruments 
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4 BANK NOT LIABLE IN COLLECTING CHECKS 
3 WRONGFULLY INDORSED 






Choctaw Grain Co. v. First State Bank of Jet, Supreme Court of 
Oklahoma, 53 Pac. Rep. (2d) 579 






The plaintiff grain company authorized an agent to sign checks 
in its name and deliver them to farmers in payment for grain 
purchased for the company. The agent signed checks which were 
payable to persons from whom no grain had been purchased, in- 
dorsed the payees’ names and cashed them at the defendant bank. 
The latter collected them from the bank on which they were drawn. 
It was held that the plaintiff company could not recover the amount 
of the checks from the defendant bank. 

Checks of this kind are regarded as payable to bearer under 
section 9 of the Uniform Negotiable Instruments Act, Comp. Stat. 
Okla., 1921, § 7679, which declares that an instrument is payable 
to bearer ‘‘when it is payable to the order of a fictitious or non- 
existing person, and such fact was known to the person making it so 
payable.’’ 

The person who signed the checks here involved, that is, the 
agent, knew that the checks were not intended for and would not 
be delivered to the payees named therein. This made them pay- 
able to a fictitious person within the meaning of the statute above 
quoted. Consequently, no indorsement was required for their trans- 
fer. The defendant acquired good title to the checks irrespective 
of the indorsement, and was in no way liable to the grain company. 

A decision involving a statement of facts, in which it was held 
that the above statute does not apply, First National Bank v. Pro- 
duce Exchange Bank, was recently decided by the Supreme Court 
of Missouri and will be found on page 183 of this issue. 





























Action by the Choctaw Grain Company against the First State 
Bank of Jet and others. From a judgment for defendants, plaintiff 
appeals. 

Affirmed. 

W. H. Hills, of Enid, for plaintiff in error. 

Ira A. Hill and Guy D. Talbot, both of Cherokee, for defendants in 
error. 











RILEY, J.—Plaintiff in error was engaged in buying grain at 
various points in Oklahoma, one being at Jet, where it had a grain 






a a ea tne 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Bdition) §864, 
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elevator and purchased grain from farmers and others. In so doing, 
it employed one Townsend as its agent to buy grain at Jet, and fur. 
nished him with necessary blank checks with which to pay therefor, 
and authorized him to sign the checks for such purpose. While so em- 
ployed, Townsend, with another, made out several checks in regular 
form purporting to be payable to farmers in that vicinity, and in pay- 
ment for wheat, when in fact no wheat or other grain had been pur- 
chased. Townsend, or the other party with Townsend’s knowledge, 
forged indorsements of the payees on the checks. Then Townsend 
gave the checks to his son, about 12 years old, and instructed him to 
take them to the bank and get the money, which was done. The de- 
fendant would place the money in an envelope, and the boy took it to 
Townsend. The checks were drawn on an Oklahoma City bank, but, 
when they came into the Oklahoma City bank, it did not pay them at 
once and charge them to the account of plaintiff, but took them, to- 
gether with all other checks of the grain company, each day to plain- 
tiff, who, after examining the checks and comparing the amount thereof 
with the amount of grain appearing to have been purchased as shown 
by reports from the agents, if no discrepancy appeared, took up the 
checks by issuing its check or checks for the total amount shown by 
the several checks and report. In this case false reports were sent in 
purporting to show bona fide purchases of grain. But later, upon in- 
vestigation, plaintiff learned that the grain was not in the elevator, 
and that the indorsement of the payees of the checks here in controversy 
had been forged and no grain had in fact been purchased as reported. 
Thereupon demand was made upon the Bank of Jet for payment upon 
its indorsements on the checks which carried with it the statement, 
‘*Previous indorsements guaranteed.’’ Payment was refused, and this 
suit was brought. Judgment was for defendant, and plaintiff appeals. 

To the petition the defendant answered, alleging, in substance, that 
Townsend and his son were agents of the plaintiff, and, because plain- 
tiff placed Townsend in a position to cause a money loss to either the 
bank or the company, that the company should stand the loss. 

The question presented is whether, under the facts, about which 
there is little dispute, the bank is liable upon its indorsement guar- 
anteeing all previous indorsements. 

Three decisions of this court, along with decisions of other courts, 
one being that of the Circuit Court of Appeals of the Tenth Federal 
District, are cited. 

If the decisions of this court cited, viz. National Bank of Commerce 
v. Fish, 67 Okl. 102, 169 P. 1105, 1106, L. R. A. 1918F, 278, First Nat. 
Bank of Wichita Falls v. Guaranteed State Bank of: Marlow, 106 Okl. 
85, 233 P. 183, and State Guaranty Bank of Okeene v. Doerfler, 99 
Okl. 258, 226 P. 1054, are controlling, the judgment should be reversed. 

In the National Bank of Commerce Case, supra, it is said: ‘‘The 
relation between bank and depositor is that of debtor and creditor. 
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When a depositor issues his check upon his bank payable to payee 
or order, it is the duty of the bank to pay same to the person named 
in said check or upon his genuine indorsement, and a failure so to do 
is at the peril of the bank. [Citing Cases.]’’ 

And: ‘‘The reason for this rule is readily apparent. The depositor 
cannot know the signatures of the persons to whom he issues checks, 
and is not called upon nor expected to identify the payee or his sig- 
nature; while, on the other hand, the bank may decline to pay until 
sufficient proof of the identification is furnished. It is, of course, im- 
practical for banks at all times to require proof of the genuineness of 
the payee’s indorsement, so a custom has arisen among banks that re- 
quires the bank cashing the check in the first instance to indorse same 
guaranteeing all prior indorsements, and, relying upon this guaranty, 
the bank of deposit pays without further question, and in the event 
same has been paid upon a forged indorsement the bank of deposit 
has no right to charge same against the account of the depositor, but 
must look to its remedy upon the guaranty of the paying bank or other 
intermediate indorsers.”’ 

To the same effect is First Nat. Bank of Wichita Falls, supra, and 
State Guaranty Bank of Okeene, supra. 

In Midland Savings & Loan Co. v. Tradesmen’s Nat. Bank (C.C.A.) 
57 F. (2d) 686, it is held: ‘‘Bank’s payment of check on which 
depositor’s payee’s or indorsee’s signature is forged constitutes no pay- 
ment as against depositor.”’ 

The cases from other jurisdictions, cited by plaintiff in error, are 
to the same general effect. But the rule announced in these is appli- 
cable only to cases where the checks are made payable to a person or 
his order. A different rule is applied to checks made payable to bearer ; 
for, in such eases, title passes by delivery and no indorsement is neces- 
sary. 

The checks in question were in form made payable to certain desig- 
nated payees or order, and, unless excepted from the general rule 
applied in the Oklahoma cases mentioned above, that rule would govern. 

Defendant in error contends that the checks were checks which in 
law were payable to bearer under the third subdivision of section 
7679, C. O. S. 1921, which provides that ‘‘The instrument is payable to 
bearer . . . when it is payable to the order of a fictitious or non-exist- 
ing person, and such fact was known to the person making it so pay- 
able.’’ 

It is not clear from the record whether all the checks in question 
were made payable to existing persons. Most of them were shown to 
have been made payable to persons residing in the community of Jet 
and who were known by the officers of the defendant bank. If any of 
them were made to fictitious or non-existing persons, they were clearly 
checks payable to bearer under said section. But checks made payable 

to a person known to exist or his order, are in some cases treated in 
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law as being payable to bearer, such as where an agent or employee 
is authorized to issue checks for his principal and knowingly and 
fraudulently issues checks payable to a person known to exist, but who 
has no knowledge of the checks or connection with the transaction, and 
it is intended by the agent so issuing the check that such payees shall 
never receive the checks, such payees are in law fictitious persons, and 
such checks are subject to the same rule as if fictitious names were 
actually used. Phillips v. Mercantile Nat. Bank, 140 N. Y. 556, 35 
N. E. 982, 23 L. R. A. 584, 37 Am. St. Rep. 596. 

In that case it was held: ‘‘A bank is so far concluded by the acts 
of its cashier authorized to draw a check upon the bank’s funds in 
drawing checks payable to fictitious payees or to customers whose names 
are used for fictitious purposes and indorsed by him upon the checks 
as to be estopped from denying the validity of such acts as against 
the bank upon which the checks are drawn and which has paid them 
in good faith.’’ 

There the unfaithful agent was the cashier of the National Bank 
of Sumter, S. C., and authorized to issue checks for the bank. He made 
the checks there involved to known customers of the bank, without their 
knowledge and without any intention to deliver the checks to the payees 
therein named, but with the intention to himself forge their indorse- 
ment thereon, did so, and obtained the money thereon. In the opinion 
it is said: ‘‘As it was, the payees were fictitious persons in the eye of 
the law, and the only real parties were the firms in New York, to whom 
the cashier sent them in such form as that they could draw the moneys 
upon them. The fictitiousness of the maker’s direction to pay does 
not depend upon the identification of the name of the payee with some 
existent person, but upon the intention underlying the act of the maker 
in inserting the name. Where, as in this case, the intent of the act 
was, by the use of the names of some known persons, to throw directors 
and officers off their guard, such a use of names was merely an in- 
strumentality or a means which the cashier adopted, in the execution 
of his purpose to defraud the bank, in an apparently legitimate exer- 
cise of his authority.”’ 

In Bartlett v. First Nat. Bank, 247 Ill. 490, 93 N. E. 337, where 
the manager of a grain company, engaged in the purchase of grain, as 
was the plaintiff in error in the instant case, was authorized by the 
company to draw drafts on the company in payment for grain pur- 
chased by the agent as in this case, drew drafts on the company with- 
out receiving the grain or the checks, as the checks in this case were, 
and were payable to real persons, as were some of the checks here in- 
volved, but with the intention that such persons should not have any 
interest in the drafts, as was the case here with the checks, and that 
the drafts should not be delivered to them, as was the intent as to the 
checks in this case, and forged the indorsement of the payees and mis- 
appropriated the proceeds, as was done here, it was held that such 
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drafts were payable to fictitious persons, and therefore to bearer as 
against the grain company, and that the bank which paid them on the 
forged indorsements was not bound to refund the money to the grain 
company which had paid it to the bank. To the same effect is Ameri- 
ean Hominy Co. v. Nat. Bank, 294 Ill. 223, 128 N. E. 391; Mueller & 
Martin v. Liberty Ins. Bank, 187 Ky. 44, 218 S. W. 465; Snyder v. 
Corn Exch. Nat. Bank, 221 Pa. 599, 70 A. 876, 128 Am. St. Rep. 780; 
Norton v. City Bank & T. Co. (C. C. A.) 294 F. 839, and Litchfield 
Shuttle Co. v. Cumberland Valley Nat. Bank, 134 Tenn. 379, 183 
§. W. 1006. 

It will thus be seen that a different rule applies where the indorse- 
ment is forged by an agent having authority in the first instance to 
issue valid checks or bills and where the forgery is by an agent hav- 
ing no such authority. 

The distinction is clearly pointed out in United States Cold Stor- 
age Co. v. Central Mfg. Bank, 343 Ill. 503, 175 N. E. 825, 74 A. L. R. 
811. 

The cases cited from this court and the Midland Savings & Loan 
Co. Case, supra, are based upon the rule in the class of cases where 
the agent had no authority to issue checks. 

The rule in the other class of cases controls in the instant case. 
The judgment is affirmed. 
























RIGHTS OF BANK PERMITTING DEPOSITOR 
TO DRAW AGAINST UNCOLLECTED CHECK 






Colorado National Bank v. Newton, U. S. Circuit Court of Appeals, 80 
Fed. Rep. (2d) 696 







A corporation pledged with a bank securities for the payment of 
a note and ‘‘any other liabilities . . . due or to become due.’’ Two 
of the bank’s depositors deposited checks drawn by the corpora- 
tion. The depositors were allowed to draw against the checks prior 
to collection, and, before the checks were collected the corporation 
failed and the checks were returned. It was held that the bank 
could apply the pledged securities to the satisfaction of its claim on 
the checks. The fact that the deposit slip recited that the checks 
were received for collection only had no bearing on the matter in 
view of the fact that the bank allowed the depositors to draw against 
them. Permitting such withdrawal made the bank the owner of 
the checks and not a mere agent for collection. 














Proceeding by the Colorado National Bank of Denver for the allow- 
ance of secured claims against the estate of M. E. Traylor & Co., bank- 






NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1189. 
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rupt. From a decision in favor of Wilbur Newton, trustee in bank- 
ruptcy, the Bank appeals. 

Reversed and remanded, with directions. 

Walter W. Blood, of Denver, Colo. (G. C. Bartels, Frank N. Ban. 
croft, and Arthur H. Laws, all of Denver, Colo., on the brief), for 
appellant. 

Henry E Lutz, of Denver, Colo., for appellee. 


LEWIS, C. J.—On November 9, 1934, M. E. Traylor and Company, 
a Colorado corporation, filed and presented to the court below its pe- 
tition, and thereon it was adjudicated bankrupt on that day. Later 
appellant (plaintiff bank) presented to the referee in bankruptcy its 
claim consisting of a promissory note given by the bankrupt for $9055, 
averring that certain certificates for shares of stock in various cor- 
porations, bonds issued by various corporations and promissory notes 
secured by mortgage had been delivered and pledged to appellant to 
secure the payment of said note. The referee allowed that claim as 
secured by said collateral. 

Appellant presented two additional claims, one for $254.20 and the 
other for $1986.71, as claims secured by the same collateral that was 
pledged with the note. The agreement in that respect, which was ap- 
pended to the note and signed by the bankrupt, is this: 


‘To secure the payment of this note and of any other liability or 
liabilities or obligations of the undersigned to the holder hereof, due 
or to become due, or whether now existing or hereafter contracted, 
the undersigned has transferred, pledged and delivered to said The 
Colorado National Bank of Denver, the following property, to-wit: 
(General character of the securities pledged is here described); and 
the undersigned agrees that, upon breach of any of the promises herein 
contained, or upon failure to pay any of said other liabilities or obliga- 
tions, when due, the holder hereof may”’ sell the pledged property and 
apply the proceeds in payment of said indebtedness. 


The referee found: 


‘On November 9th, 1934, at 10:15 A. M., when the petition in bank- 
ruptey was filed, Easton owed the claimant-bank $254.20; and on that 
date Investment Managers, Inc., owed the claimant-bank $1986.71.’ 

Those amounts asserted by appellant as secured claims against the 
bankrupt arose in this way: As to Easton, who had a checking account 
with the bank,—he owned certain securities in the custody of appel- 
lant bank which he had agreed to sell to the bankrupt for $310.24, and 
on November 8, 1934, he authorized the bank to deliver those secu- 
rities to the bankrupt, take the bankrupt’s check for the purchase price, 
and credit the same to his checking account, which it did on that day. 
On the morning of the next day the Denver Clearing House met at 
9:00 o’clock, and this check was presented for clearance. The Denver 
National Bank on which it was drawn refused to accept it for pay- 
ment, but appellant bank was not notified that it had been dishonored 
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until about 2:00 P. M. on November 9th. The procedure in handling 
this check for payment was the usual one in handling such items by 
the Denver banks. When appellant bank received notice that payment 
of the check by the Denver National Bank had been refused, it charged 
the amount of the dishonored check to Easton’s account. Easton had 
given checks on appellant bank on the 8th and 9th of November in such 
amounts that his account was then overdrawn to the amount of this 
claim, $254.20. 

Investment Managers, Inc., had a checking account in appellant 
bank. On November 7, 1934, the bankrupt gave its check to Invest- 
ment Managers, Inc., drawn on the Denver National Bank for $3090.79. 
On November 8, 1934, the bankrupt gave it two other checks on the 
Denver National, one for $1116.70 and one for $14.94. In the after- 
noon of November 8, 1934, these three checks were deposited in ap- 
pellant bank, each of which had this endorsement, ‘‘Deposit Acct. In- 
vestment Managers, Inc.’’ Each check was credited to Investment 
Managers, Inc. checking account. These checks given to Investment 
Managers, Inc. followed the same course as the check that was credited 
to Easton’s account, with the same result. Payment on all of them 
was refused by the Denver National, and when appellant received no- 
tice of their dishonor on the afternoon of November 9th and charged 
them back, the checking account of Investment Managers, Ine. had 
been overdrawn to the amount of the claim, $1986.71, large amounts 
having been checked out by Investment Managers, Inc. by checks pay- 
able to the bankrupt and deposited by bankrupt to its credit in the 
Denver National. The referee, and District Judge on certification, each 
held that no liability of the bankrupt to appellant bank resulted from 
any of these transactions; that the bank took the checks for collection 
only. But the referee further found that the bank ‘‘permitted Invest- 
ment Managers, Ine. and Easton to draw against said checks prior to 
their collection.’? The District Judge also found that the bank per- 
mitted both parties to draw against the checks. 

It is argued here that the bank was only the agent of Easton and 
of Investment Managers Ine. for collection, never acquired title to or 
interest in any of said checks, and the only liability to it as the result 
of the transactions was that of Easton and Investment Managers, Ine. 
for their respective overdrafts. There were deposit slips used with 
the deposit of the checks. Printed thereon was this: 


‘‘All deposits are accepted for collection only and credited subject 
to final cash payment and are handled at risk of depositor. Credit is 
given conditionally, this bank reserving right to charge back to de- 
positor all unpaid items or returns therefor which are unpaid.’”’. . . 


The adjudications established that whatever the formal statements 
may be on a deposit slip. if all the facts connected with such transac- 
tion and the circumstances under which it was made clearly convince 
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that it was the intention of the parties that the depositor might check 
against the amount so deposited and he does so to the loss of the bank 
title to the check thereupon passes to the bank and the drawer is vn 
ligated to it therefor, the depository bank thus having acquired the 
rights of an endorsee. City of Douglas v. Federal Reserve Bank, 271 
U.S. 489, 46 S. Ct. 554, 70 L. Ed. 1051; Burton v. United States, 196 
U. S. 283, 297, 25 S. Ct. 243, 49 L. Ed. 482; Equitable Trust Co. v. 
Rochling, 275 U. S. 248, 48 S. Ct. 58, 72 L. Ed. 264; Latzko v. Equitable 
Trust Co., 275 U. S. 254, 48 S. Ct. 60, 72 L. Ed. 267; Ashley State 
Bank v. City Nat. Bank (C. C. A.) 32 F. (2d) 166; Bromfield y, 
Cochran, 86 Colo. 486, 283 P. 45, 68 A. L. R. 722; Old Nat. Bank y. 
Gibson, 105 Wash. 578, 179 P. 117, 6 A. L. R. 247; Vickers v. Ma- 
chinery W. & S. Co., 111 Wash. 576, 191 P. 869; Bassett v. Mechanics’ 
Bank, 117 Conn. 407, 168 A. 12; Jefferson Bank v. Merchants R. Co., 
236 Mo. 407, 139 S. W. 545; Bath Nat. Bank v. Ely N. Sonnenstrahl, 
Inc., 249 N. Y. 391, 164 N. E. 327; McAuley v. Morris Plan Bank, 155 
Va. 777, 156 S. E. 418. 

The trustee in his amended objections to the allowance of these 
two claims says that appellant bank has no provable claims against 
the bankrupt estate (section 63, Bankruptcy Act, as amended (11 
U.S. C. A. § 103) ; that the claims are not permitted as secured claims 
by section 67 of said act (11 U. S. C. A. § 107); and that to allow 
said claims as secured would be contrary to the terms of said act. 

The record contains no proof as to when appellant bank first learned 
that the petition in bankruptcy had been filed, but much weight seems 
to be attributed by the trustee to the fact that the president of the 
bankrupt had a conversation with an assistant-cashier of the bank dur- 
ing the forenoon of November 8th in which he stated to the cashier 
that bankruptcy was impending, but did not state when the proceed- 
ings would be initiated. No other facts than those that have been 
stated seem to be relied on by the trustee to sustain his objections to 
the claims. Clearly, we think, there is no merit to the objection that 
appellant did not have a provable claim at the time of bankruptcy. 
The finding of the referee quoted supra refutes the contention, as do 
the facts in the case. There is no evidence of fraud on the part of 
anyone in receiving and handling the four dishonored checks. By 
the terms of the pledge agreement attached to the note the pledged 
securities in the hands of the bank covered the dishonored checks. 
There is no contention that the lien thus created was not a valid lien 
under the local law, and it was saved by subsection (d) of section 67 
of the Bankruptcy Act (11 U.S. C. A. § 107 (d): 


‘‘Liens given or accepted in good faith and not in contemplation 
of or in fraud upon the provisions of this title, and for a present con- 
sideration, which have been recorded according to law, if record thereof 
was necessary in order to impart notice, shall, to the extent of such 
present consideration only, not be affected by anything herein.” 
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Colorado law does not require that a contract pledging chose in 
action or other personal property as security for a debt must be re- 
corded where the pledged property is delivered to and held by the 
creditor. The statement of the Supreme Court in Thompson v. Fair- 
banks, 196 U. S. 516, 526, 25 S. Ct. 306, 310, 49 L. Ed. 577, is ap- 


plicable : 


‘“‘Under the present bankrupt act, the trustee takes the property 
of the bankrupt, in cases unaffected by fraud, in the same plight and 
condition that the bankrupt himself held it, and subject to all the 
equities impressed upon it in the hands of the bankrupt, except in 
eases where there has been a conveyance or encumbrance of the prop- 
erty which is void as against the trustee by some positive provision of 


the act.’’ 


See, also, Beacon Trust Co. v. Dolan (C. C. A.) 27 F.(2d) 247; 
Van Iderstine v. National Discount Co., 227 U. S. 575, 33 S. Ct. 343, 
57 L. Ed. 652; Van Iderstine v. National Discount Co. (C. C. A.) 174 
F. 518; Coder v. Arts, 213 U. S. 223, 29 S. Ct. 436, 53 L. Ed. 772, 16 
Ann. Cas. 1008; Coder v. Arts (C. C. A.) 152 F. 943, 15 L. R. A. 
(N. 8.) 372. 

Reversed and remanded with directions to allow the claims as se- 
cured by the collateral attached to the note insofar as that collateral 
was not needed in payment of the note, the remainder, if any, as a 
general claim. 




























INVESTMENT OF DEPOSITOR’S FUNDS BY 
BANK 







City National Bank v. McGraw, Supreme Court of Arkansas, 88 S. W. 
Rep. (2d) 846 







A bank has no right to invest funds on deposit with it in bonds 
or in any other security without being properly authorized to do 
so by the depositor. But, when a bank does invest such funds, no- 
tifies the depositor and collects interest from time to time, of which 
notice is sent to the depositor, and the depositor makes no objec- 
tion for eighteen months, the depositor will be held to have ratified 
the investment and will have no claim against the bank in case a 
loss is sustained. 

In this case it appeared that the defendant bank, on July 16, 
1929, wrote to the depositor, who had upwards of $20,000 on de- 
posit with the bank in a savings account, that it had purchased for 
him $22,000 of bonds secured by a deed of trust on 4,000 acres of 
land, the bank being the trustee. The investment was made at par 
and accrued interest. The entire bond issue was $200,000. The 
land securing the bond issue was producing gas in large quantities 
and the investment was a good one at the time. The bank collected 
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three semi-annual interest payments, credited them to the plain- 
tiff’s account and sent duplicate slips to him. During this time, that 
is, over a period of eighteen months, the plaintiff made no objec- 
tion to what the bank had done. Thereafter, a default was made 
both as to the principal and interest on the bonds and the plaintiff 
brought this action to recover the loss which he sustained as a re- 
sult of the investment, on the theory that the investment had been 
made without authority. It was held that, while the bank had no 
auhority to make the investment in the first instance, the plaintiff, 
by his silence and failure to object, had ratified the transaction and, 
therefore, had no claim against the bank. 


Suit by Dave McGraw against the City National Bank and others. 
From an adverse decree, defendants appeal. 

Decree reversed, and cause dismissed. 

James B. McDonough and Joseph R. Brown, both of Fort Smith, 
for appellants. 

Warner & Warner, of Fort Smith, for appellee. 


McHANEY, J.—On July 16, 1929, appellee (plaintiff) had on de- 
posit in appellant bank upwards of $22,000 in a savings account at 
4 per cent. interest. On that date, the bank purchased for his account 
22 bonds of $1,000 each of G. T. Cazort, paying therefor the sum of 
$22,282.26, which included the accrued interest on the bonds to that 
date. The bonds were secured by a deed of trust on approximately 
4,000 acres of lands belonging to said Cazort and also all the gas rights 
of both Mr. and Mrs. Cazort under the lands owned by them. The 
total amount of the bond issue was $200,000, and appellant bank was 
the trustee of the bond issue. Gas in large quantities was produced 
from some of the lands in said mortgage and was sold to the Gas Com- 
pany in Fort Smith. The royalties paid to Cazort by the Gas Company 
in previous years had amounted to more than $50,000. The royalties 
paid to the bank in 1929 from July to December, amounted to $13,- 
665.31. For the year 1930, the gas royalties amounted to $27,971.44, 
but thereafter the consumption of gas gradually declined until, in 1934, 
the royalties amounted to only $11,120.73. At the time that appellant 
bank invested appellee’s funds in said bonds, July 16, 1929, appellant 
Nakdimen wrote appellee a letter advising him of this fact as follows: 


‘‘T have this day invested for you $22,000.00 bearing 6%. The 
bond is dated May 1st and the interest will be due semi-annually and 
the next interest will be due Nov. Ist. 

‘‘T have charged your account with $22,282.26, the $282.26 being 
for accrued interest. In other words, the bond has been bearing in- 
terest since May Ist. We carried it for two and one-half months.”’ 


Appellee did not. reply to this letter in any way. On October 21, 
1929, appellant Nakdimen, for the bank, wrote appellee the following 
letter: ‘‘I have today credited your account with $660.00, being in- 
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terest for six months on Cazort bonds for $22,000.00 and herewith 
enclose duplicate deposit ticket covering same.’’ On May 1, 1930, 
and on November 1, 1930, like letters were written to appellee by 
appellants advising him of the collection of the interest in said sum 
and inclosing a duplicate deposit ticket to cover same. Appellee did 
not respond to any of these letters in any way. On January 2, 1931, 
appellee, who lived in Clarksville, was in Fort Smith and received 
from the bank, at his request, a receipt for the bonds. He says that 
on this occasion, appellant Nakdimen made certain statements to him 
regarding the value of the bonds, that they were as good as gold, being 
secured by 4,000 acres of the best Arkansas river bottom lands and 
gas royalties that brought in from $40,000 to $50,000 a year, and that 
appellants promised him that at any time that he needed the money 
on the bonds he could get it. Thereafter, default was made in the 
payment of both principal and interest on some of the bonds, and cer- 
tain of the bondholders instituted suit to foreclose in the Crawford 
chancery court, and appellee was made a defendant in this action. 
After considerable delay, appellee filed an answer and cross-complaint. 
He alleged the ownership of the bonds and sought a foreclosure thereof 
because of delinquencies in payment of interest and taxes, etc. His 
eross-complaint was against appellants, in which he alleged that they 
had converted his funds on deposit in the bank and used same in 
purchasing the Cazort bonds; that this purchase was made by appel- 
lants without any authority or permission from him; and that he had 
been induced to acquiesce in the purchase by the false and fraudulent 
representations of Nakidmen made to him on January 2, 1931. He 
prayed judgment against appellants for the $22,000 with interest and 
for a decree rescinding the agreement wrongfully procured from him 
by the fraudulent representations of appellants and the wrongful con- 
cealment of material facts from him with reference to the nature and 
value of the property securing said bonds. Upon appellant’s motion, 
appellee elected to rely upon his cause of action against appellants 
rather than upon the security of the bonds, and the case was trans- 
ferred ta the Sebastian chancery court, where, upon a trial of the 
issues joined, a decree was rendered against appellants for the sum of 
$22,000, with interest. 

For a reversal of the judgment, counsel for appellants make two 
contentions that we think deserve consideration. One is that appellants 
were authorized by appellee to make the investment for him, and the 
other is that the appellee, by his silence, must be held to have ratified 
the act of appellants in the making of the investment for him, even 
though done without his authority. 

As to the first proposition, that is, whether appellee authorized 
appellants to make the investment, the evidence is in dispute. H. S. 
Nakdimen, son of appellant Nakdimen, and one of the officers in the 
bank, testified that appellee told his father in his presence to invest his 
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money for him when he had anything good to invest in. Appellee had 
long been a customer of the bank and.a long acquaintance and friend 
of appellant I. H. Nakdimen. The proof shows that he had great trust 
and confidence in Nakidmen’s ability and integrity. He had in the 
past purchased through appellants Liberty bonds and had sold same 
through them. He had again invested, through appellants, in what is 
called the O’Leary bonds, which latter had been paid off through ap- 
pellant bank, and the funds of appellee were deposited in a savings 
account at 4 per cent. As stated, these transactions had been handled 
for appellee by the bank and its president, I. H. Nakdimen. Whether 
appellants had the authority from appellee to make this investment or 
not, it is undisputed that they thought they had the authority, for, im- 
mediately upon making the investment, they wrote appellee notifying 
him thereof. The trial court found on disputed evidence that appel- 
lants had no actual authority to invest these funds for appellee, and 
we cannot say that this finding is against the preponderance of the 
evidence, as appellee testified very positively that no such authority 
was given. 

Now as to the second point, we are of the opinion that it makes no 
difference, under the circumstances of this case, whether appellants 
had the actual authority to make the investment for appellee or not. 
Appellee admits receiving the letter dated July 16, 1929, advising him 
of the fact, and he admits that he did nothing to advise the appellants 
that the investment was not satisfactory to him. All of the circum- 
stances tend to show that, on the contrary, it was satisfactory to him. 
At the time this $200,000 loan was negotiated with Mr. Cazort, by the 
bank, it is undisputed in this record that the value of the property 
securing the indebtedness was greatly in excess thereof and that it was 
considered as a good loan. Gas royalties on the land alone were 
thought to be amply sufficient to pay the principal and interest as it 
matured. In addition to this, the lands were thought to be of great 
value for farming purposes. There is nothing in this record to show 
that appellants negotiated this loan with Mr. Cazort in any way ex- 
cept in the best of faith and with the honest opinion that the security 
was amply sufficient to pay the debt. The fact is that the interest had 
been paid to the time of the bringing of this suit and $49,000 of the 
principal had been retired, although some $60,000 in principal is in 
default. Not only was appellee notified immediately of the investment. 
but appellants collected the interest on the loan every six months for 
appellee’s account, notified him thereof, and sent him a duplicate de- 
posit slip showing such collections and credits. Not only this, but ap- 
pellee’s passbook was balanced after this investment was made, show- 
ing that his account had been charged with the amount thereof and 
showing the credits for interest collections. Appellee appears to have 
been perfectly satisfied with his investment until the bonds began to 
default in the interest, at which time he became concerned about his 
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security and sought to hold appellants for his investment. In the mean- 
time, the value of the security covered by this mortgage along with all 
other property began to decline and continued to decline. The royal- 
ties from the gas rights declined from upwards of $50,000 to about 
$13,000 per year and the farm lands had greatly depreciated in value. 
We think the case of Bank of Hatfield v. Clayton, 158 Ark. 119, 250 
8. W. 347, 348, is an authority against appellee under the facts of this 
ease. There, Mrs. Clayton sued the bank for $1,000 she had on deposit 
in the bank and which had been withdrawn by the check of the vice 
president of the bank. The vice president made a visit to the home of 
Mrs. Clayton and proposed that if she would permit him to withdraw 
$1,000 of the funds to her credit in the bank and lend it out, that he 
could get 10 per cent. interest for her. ‘The vice president testified 
that she consented to that arrangement, but she testified that she re- 
fused to do so for the reason that she needed the money for another 
purpose. The jury settled that issue of fact in favor of Mrs. Clayton. 
The vice president drew a check on the bank for $1,000 and signed 
Mrs. Clayton’s name to it, withdrew the money, and executed to his 
own note to Mrs. Clayton with another as surety for that amount. 
He did that on June 5, 1921. On June 11, 1921, he wrote Mrs. Clay- 
ton that he had placed $1,000 for her at 10 per cent. and ifi she hap- 
pened to need it and would let him know a couple of weeks ahead he 
would replace it. She received this letter but made no reply. There- 
after, on July 30, the bank gave her a statement of her account which 
showed the withdrawal of these funds. On October 1, 1921, she wrote 
the vice president a letter asking him to put the money back into the 
bank as she would need it by November Ist. She made no objection 
to the use of the funds until some time in November. The court sub- 
mitted the question to the jury upon instructions which told the jury 
that she was entitled to recover unless it was found, from a preponder- 
ance of the evidence, that she authorized the loan of her funds, ‘‘or 
that thereafter, being fully informed of all material facts with respect 
thereto, plaintiff expressly ratified said transaction, either orally or in 
writing, or by her conduct, to said defendant.’’ In reversing the judg- 
ment, this court held that there was no evidence to submit to the jury 
as to whether she had objected to the statement of her account within 
a reasonable time; that the statement rendered to her by the bank at 
the end of July, 1921, constituted an account stated within the mean- 
ing of the law. The court said: ‘The rule seems to be universal that 
the furnishing of a statement by a bank to a depositor, where the items 
are sufficiently shown to put the depositor upon notice, constitutes an 
account stated, to which objection must be made within a reasonable 
time ; otherwise, the account is final.’’ The court further said: ‘‘There 
was a delay of between two and three months before any objection was 
made, and it was more than three months before it was insisted that 
the money had been wrongfully withdrawn. There were no undis- 
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closed facts which might or might not have affected plaintiff’s decision 
in repudiating the withdrawal of the fund. She says that she thought 
that Johnson was acting for the bank in making the loan; but she 
knew to a certainty that the money had been withdrawn from the 
bank, which had the effect of changing the status of the bank as her 
debtor, and the only fact which she claimed to misunderstand was that 
the money had been loaned out by Johnson, instead of the bank. But 
she was aware of the precise method in which her money had been 
withdrawn from the bank, and it was her duty to object to this if it 
was unauthorized.’’ 

Appellee contends that there is no question of an account stated 
in this case and that appellee was under no duty to speak. While it 
is true that there was no account stated, just as in the Bank of Hat- 
field Case, there was notice to appellee of everything that was done, 
in addition to the fact that his passbook was balanced, which reflected 
the actual condition of his account. We think appellee was under the 
duty to speak within a reasonable time after the withdrawal of his 
funds from the savings account and that his objection made on Janu- 
ary 2, 1931, if in fact he made any objection at that time, comes too 
late. It was his duty to act promptly on receipt of the letter of July 
16, 1929, if he wished to repudiate the action of those who presumed 
to act as his agents, whether rightfully or wrongfully, and that he 
must have done so within a reasonable time. Not having done so 
within a reasonable time, he must be held to have ratified the act of 
his supposed agents and cannot at this time recover against them. Ap- 
pellee must be held to be the owner of said bonds and entitled to all 
of the rights given him under the mortgage securing same together 
with other bondholders. 


The decree against appellants will be reversed and the cause dis- 
missed. 


WAIVER OF NOTICE OF DISHONOR 
Kramer v. Stryker, Supreme Court of Michigan, 264 N. W. Rep. 618 


A note, payable to a bank, signed by a corporation and indorsed 
by several of its directors, contained no provision waiving notice 
of dishonor and no notice was given when the note remained un- 
paid at maturity. Later the directors signed an agreement assign- 
ing to the bank a portion of certain rentals due to the corporation 
as additional security for sums owing from the corporation to the 
bank. It was held that this constituted a waiver of dishonor under 
§ 109 of the Uniform Negotiable Instruments Law (§ 9358, Mich., 
C. L. 1929). 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§979, 983. 









Se ———S Ol lll 








THE BANKING LAW JOURNAL 217 







_ Section 109 provides that ‘‘notice of dishonor may be waived, 
either before the time of giving notice has arrived or after the omis- 
sion to give due notice, and the waiver may be express or implied.’’ 









Suit by Otto P. Kramer, conservator of the Holland City State 
Bank, against John O. Stryker and others. From a judgment for 
plaintiff, named defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Cornelius Hoffius, of Grand Rapids (Russell Van Kovering, of 
Grand Rapids, of counsel), for appellant. 

Charles H. McBride, of Holland, for appellee Otto P. Kramer, Con- 
servator of Holland City State Bank. 















BUTZEL, J.—On December 24, 1925, the American Cabinet Com- 
pany, by John O. Stryker, president, and Henry R. Brink, secretary, 
executed a mortgage note for $20,000 to the Holland City State Bank 
of Holland, Mich. Stryker, Brink, and four others, all directors of the 
corporation, indorsed the note as individuals. The note contained no 
waiver of notice of nonpayment or dishonor, nor was any such notice 
given te the indorsers when the company failed to pay the note on its 
due date, December 24, 1928. On May 31, 1929, the following agree- 
ment referred to as Exhibit A was entered into: 













‘‘Whereas, The American Cabinet Company now owes the Holland 
City State Bank, the sum of Twenty Thousand Dollars ($20,000.00), 
secured by mortgage, which is endorsed by its Directors, and desires 
to reduce said indebtedness, and 

‘‘Whereas, the said American Cabinet Company has lately leased 
its manufacturing plant to Arthur A. Visscher for a term of three 
years at an annual rental of Five Thousand Dollars ($5,000.00), to 
be paid in monthly installments, and, for the purpose of reducing said 
indebtedness as aforesaid, the said American Cabinet Company desires 
to apply Four Hundred Dollars ($400.00) per month from said rental, 
when and as the same is received, beginning June 1, 1929, and to con- 
tinue during the life of said lease-hold, now 

‘‘Therefore, for the sum of one dollar ($1.00) and other valuable 
considerations, we, each of us, in our own respective rights and in our 
official capacity as Directors, President and Secretary of the American 
Cabinet Company, do hereby sell, assign, transfer and set over to the 
Holland City State Bank of Holland, Michigan, all our rights, title 
and interest in and to the extent of Four Hundred Dollars ($400.00) 
per month as aforesaid, from and of the attached lease, dated May 23, 
1928, made and entered into by and between A. A. Visscher and the 
said American Cabinet Company, and Directors of.the said American 
Cabinet Company. This assignment to be and remain as additional 
collateral to secure the outstanding loans of the American Cabinet 
Company now due and owing to the said Holland City State Bank, 
assignee. 

‘*In Witness Whereof, we hereby subscribe our names and affix 
our seals, and the American Cabinet Company has caused these presents 
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to be signed in its name by its President and Secretary and Sealed 
with its corporate seal, this 3lst day of May, Nineteen Hundred and 
Twenty-nine. 


‘‘American Cabinet Company 
‘“‘By John O. Stryker, President 
‘‘Henry R. Brink, Secretary 
‘‘John O. Stryker 
‘‘Jos. Tazalaar 
‘“‘Henry R. Brink 
‘John A. Van Kley 
‘Hye F. Bos 
‘*J. N. Lievense 
‘‘Nick Kammeraad.’’ 


All of the indorsers on the note of December 24, 1925, individually 
signed Exhibit A. An additional name appears thereon, but this could 
not injure the indorsers. Payments were made on the note thereafter, 
presumably in accordance with the assignment of rents in Exhibit A. 
On May 17, 1932, some time after the Visscher lease expired, plaintiff, 
as conservator of the bank brought suit on the original note against 
the corporation and all of the indorsers, and subsequently recovered 
judgment for the balance due on the note, $16,211.40, and costs. 

The sole question presented is whether appellant and the other in- 
dorsers waived notice of dishonor by their subsequent actions, par- 
ticularly in signing Exhibit A. Section 111 of the Negotiable Instru- 
ments Law, section 9358, C. L. 1929, provides that notice of dishonor 
may be waived, either before the time of giving notice has arrived, or 
after the omission to give due notice, and the waiver may be express or 
implied. It was a sufficient waiver when appellant and the other in- 
dorsers, by signing Exhibit A, acknowledged that they were still liable. 
Appellant contends that Exhibit A was entered into solely for the pur- 
pose of assigning the rents of the premises leased to Visscher, and that 
when he and the others signed, they did so only as directors and to give 
fuller force to the assignment. It is true that waiver of presentment 
and notice of dishonor will not be implied from doubtful acts or 
language of the indorser. Mellen-Wright Lumber Co. v. McNett, 242 
Mich. 369, 218 N. W. 709. We do not believe, however, that there was 
anything doubtful about the capacity in which the individuals signed. 
They were all directors in the first instance, but they indorsed as in- 
dividuals. There was no occasion whatsoever for them to sign Exhibit 
A as directors. They stated in Exhibit A, which contains an express 
admission of indebtedness to the bank, that they executed it in their 
own respective rights as well as their individual capacities as directors. 
The trial judge stated: 


‘‘Why, if no effect was to be given to the signing of the assign- 
ment, by the defendants in their individual capacities, why did they 
sign it. The language of the instrument itself indicates a purpose to 
bind themselves for some purpose. It was not to assign the rents; 
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that was done by the Company. Then if any purpose is to be assigned 
to their signatures, it must be that of a waiver. It comes close to an 
express waiver. It certainly implies one.’’ 









Exhibit A was an acknowledgment by the indorsers that they were 
still liable on the note, and constituted a waiver of the omitted notices. 
See Parsons v. Dickinson, 23 Mich. 56; Bessenger v. Wenzel, 161 Mich. 
61, 125 N. W. 750, 27 L. R. A. (N. 8.) 516; 2 Daniel, Negot. Instru- 
ments (6th Ed.) §§ 1147-1150. 

The judgment for plaintiff is affirmed, with costs. 









LEGATEE OF BANK STOCK NOT SUBJECT TO 
STATUTORY LIABILITY 







Schafer v. Sell, Supreme Court of Wisconsin, 264 N. W. Rep. 620 






After the failure of a bank, a stockholder died leaving a will and 
appointing the defendant his residuary legatee. The defendant re- 
fused to accept a transfer of the stock, never voted it and exercised 
no acts of ownership with respect to it. It was held that she never 
became a stockholder and hence was not subject to statutory assess- 
ment. 









This was an action commenced on December 12, 1933, by S. N. 
Schafer, H. F. Ibach, and Peter A. Cleary, plaintiffs, against Ottillie 
Sell, defendant, to recover a statutory asessment of $1,400 from de- 
fendant as alleged stockholder of the People’s State Bank of Reese- 
ville. The case was tried to the court, and findings of fact and con- 
clusions of law duly made and entered. Judgment was entered on 
June 15, 1935, dismissing plaintiffs’ complaint. 

The material facts will be stated in the opinion. 

James F, Malone, of Beaver Dam, and Grady, Farnsworth & Walker, 
of Portage, for appellants. 

George A. Hartman, of Juneau (Harold M. Wilkie, of Madison, of 
counsel), for respondent. 
Affirmed. 


















WICKHEM, J.—On June 28, 1933, the banking commission took 
possession of the affairs of the People’s State Bank of Reeseville on the 
ground of its insolvency. On that date it levied a statutory assess- 
ment of 100 per cent. upon the stockholders of the bank. 

O. A. Sell, defendant’s husband, was the owner of fourteen shares 
of this stock. He died testate on February 1, 1930. Defendant was 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Editien) §1350. 
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the residuary legatee under the will. The inventory filed in the Sell 
estate listed the shares of stock in the People’s State Bank of Reese. 
ville at par, and the final account included the stock, at par, with other 
personal property. The order of final distribution was entered on July 
31, 1931, and provided that the residue of said personal estate ‘‘be and 
the same is hereby assigned’’ in accordance with the terms of the will 
as follows: ‘‘To Lucille Iva Sell the sum of $4,500; to Ethelyn B. Sell 
the sum of $2,500; to Ottillie C. Sell the sum of $9,797.84.’’ 

The certificates of stock were never assigned to the defendant, and 
the stock was never transferred to her upon the books of the bank. 
The administrator with the will annexed never delivered the certificates 
to defendant and advised the defendant not to accept them. Defend- 
ant refused to accept a transfer of the stock, never voted it, received 
no dividends upon it, and exercised no acts of ownership with respect 
to it. 

It is plain to us that defendant never became a stockholder. The 
process of becoming a stockholder is contractual, and all the elements 
of a contractual relationship are absent here. See Foote v. Anderson, 
61 C. C. A. 5, 123 F. 659; Austin v. Strong, 117 Tex. 263, 1S. W. (2d) 
872, 3S. W. (2d) 425, 79 A. L. R. 1528; Schafer et al. v. Bellin Me- 
morial Hosp. et al. (Wis.) 264 N. W. 177, decided December 3, 1935. 

There is some dispute between the parties as to the effect of an 
order of final distribution, but we do not reach this controversy. What- 
ever the effect of the final decree, it did not make defendant a stock- 
holder under the circumstances existing here. See Banking Commis- 
sion v. Manila Best et al. (Wis.) 264 N. W. 176, decided December 3, 
1935; Schafer et al. v. Bellin Mem. Hosp. et al. (Wis.) 264 N. W. 
177, decided December 3, 1935; Lochner v. State, 214 Wis. 109, 252 
N. W. 695. 

In Gianella v. Bigelow. 96 Wis. 185, 71 N. W. 111, 1138, relied on 
by the plaintiffs, this court held that the liability of personal repre- 
sentatives of the deceased did not depend upon their status as stock- 
holders. This is true but exceptional. The statute imposes the super- 
added liability, first, upon stockholders, and second, to the extent that 
they have available assets in their hands, upon personal representatives 
or trustees. The court in the Gianella Case merely held that a per- 
sonal representative continued the legal personality of the deceased 
stockholder, and that no assignment or transfer on the books was 
necessary to hold him to the limited liability imposed by statute. In 
other words, he was by legal fiction considered to be the deceased 
stockholder, or at least to occupy the same status at law. 

There is a statement in the case which is broader than necessary 
to support the result: ‘‘The case of Cleveland v. Burnham, 64 Wis. 
[347] 357, 25 N. W. [407] 410, in which the opinion was expressed 
that a transfer ‘on the books of the bank should be shown, upon which 
to found the liability,’ was in respect to the liability of the purchaser 
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of stock, who took the same by transfer inter vivos, and not where it 
passed by bequest or operation of law.’’ 

This language should be limited to the facts to which it was ap- 
plicable, and, when so limited, is entirely accurate. 

The statute warrants the conclusion that a personal representative 
either does not need to be a stockholder in order to be subject to a 
liability to the extent of his available assets, or, which amounts to the 
same thing, that he is one by reason of his legal identification with de- 
ceased. It is quite another thing to hold that a residuary legatee, who 
declines to accept assignment of stock certificates, or to complete the 
operation of becoming a stockholder, or to exercise any of the rights 
incident to ownership of the stock, has so far satisfied the contractual 
requisites as to become a stockholder. 

In view of these conclusions, it must be held that defendant was 
not liable for the statutory assessment. 

If plaintiff has a remedy, and upon this point we express no opinion, 
it is by action against next of kin to whom has been assigned personal 
estate of the deceased stockholder. Since this matter has so recently 
and fully been discussed in the Bellin and Best Cases, supra, it needs 
no further exposition here. 

Judgment affirmed. 


CASHIER’S CHECK AS PAYMENT 


Nash Motors Co. v. J. M. Harrison & Co., Court of Appeals of Georgia, 
183 S. E. Rep. 202 


The defendant automobile manufacturer notified its distributors, 
of whom the plaintiff was one, that cars purchased ‘‘must be settled 
for by cashier’s check’’ before leaving the factory. On an order 
from a dealer for three cars, the distributor directed the dealer to 
present ‘‘check’’ to the manufacturer for $2,040.93. The dealer 
forwarded a cashier’s check for this amount to the manufacturer 
and delivery of the cars was made. The bank which issued the 
check, however, failed before the check was collected. It was held 
that the check constituted payment and that the distributor (or 
dealer) was entitled to possession of the cars. The manufacturer 
had no right to deduct the amount of the check from funds of the 
distributor in its hands. 

Ordinarily, a check, draft, or other negotiable instrument does 
not operate as payment of a debt until the instrument itself is paid. 
But, where, as in this case, the creditor specifically asks for a check, 
he, in effect, agrees that it shall be deemed a payment of the debt. 
If, through no fault on the part of the debtor, the check cannot be 
collected, the creditor must assume the loss. 

NOTE—For similar decisions see Banking Law Journal Digest (Fourth 

Edition) §1174. 
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Attachment and garnishment by J. M. Harrison & Co. against the 
Nash Motors Company. Judgment for plaintiff, and defendant brings 
error. 

Affirmed. 


Statement of facts by Jenkins, Presiding Judge: 

According to the stipulated facts, the plaintiff, J. M. Harrison & 
Co., was a distributor of automobiles for the defendant manufacturer, 
located in Wisconsin. Under their contract, cars were to be delivered 
either to the distributor or directly to dealers operating under it, by 
common carrier with sight draft and bill of lading attached, drawn 
on the distributor. A practice, however, had developed between the 
parties, under which quick deliveries of cars had been made at the fac- 
tory to distributors and their dealers, known as ‘‘factory driveaways,’’ 
and some distributors had delayed their payments until the receipt of 
invoices for the delivered cars. On May 26, 1932, the manufacturer 
sent to distributors, including the plaintiff, a letter, expressing dis- 
satisfaction with this method of payment, and stating: ‘‘This is to 
advise you that, effective June 1, each and every driveaway must be 
settled for, by cashier’s check, before delivery of the car or cars will 
he made from our factories.”’ On an order from a Knoxville, Tenn. 
dealer, through the distributor, for three automobiles, the distributor 
wrote to the Knoxville dealer on January 3, 1933, to present ‘‘check’’ 
to the manufacturer for the purchase price of $2,040.93, and wrote to 
the manufacturer to obtain ‘‘check’’ for this amount. The dealer 
purchased a cashier’s check for the correct amount from a then active 
Knoxville bank, payable to the manufacturer’s order; and, coincident 
with the delivery of the machines to the dealer at the factory, the 
manufacturer accepted this check without objection, charged the sales 
price of the cars against the distributor, and credited its account with 
the amount of the check. With promptness exercised by all, the manu- 
facturer deposited the check to its checking account in a Wisconsin 
bank, the bank forwarded it for collection to the Chicago Federal Re- 
serve Bank, and the latter bank forwarded it for collection to the 
branch of the Atlanta Federal Reserve Bank in Nashville, Tenn., which 
forwarded it to the bank at Knoxville for payment. 

On January 17, 1933, the Knoxville bank stamped ‘‘Paid’’ on the 
check, charged the amount on its own books against its account with 
the Federal Reserve Bank of Atlanta, and sent a credit memorandum, 
but not cash, to the Reserve Bank. The Knoxville bank continued 
business on January 18th, closed because of a holiday on the 19th, and 
was taken over by a receiver on the 20th. The Federal Reserve Bank 
of Atlanta never charged the credit memorandum to the account of 
the Knoxville bank; but, after the receivership and successive charges 
back by the banks, the account of the manufacturer was finally charged 
with the amount. The Knoxville bank retained its own check, and its 
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receiver has retained it, and has taken over the credit of the bank with 
the Atlanta Federal Reserve Bank. The manufacturer deducted the 
amount of the check from funds in its hands belonging to the dis- 
tributor. The instant suit is an attachment and garnishment, brought 
by the distributor for the recovery of this amount and interest. The 
judge, sitting without a jury, entered a judgment for the plaintiff, 
assigning as his reason that, although the cashier’s check was not an 
absolute, but only a conditional payment, ‘‘the court is of the opinion 
that under the facts as disclosed by the agreed statement and the law 
applicable thereto, the check was paid.’’ 


Sumter M. Kelley and Spalding, MacDougald, Sibley & Brock, all 
of Atlanta, for plaintiff in error. 
Jones, Powers & Williams, of Atlanta, for defendant in error. 


Syllabus Opinion by the Court 


JENKINS, P. J.—Although, under our statute and the general 
rule, ‘‘bank checks and promissory notes are not payment until them- 
selves paid’’ (Code of 1933, § 20-1004), they nevertheless constitute 
payment if the creditor has agreed to accept or has received them as 
such. Mims v. McDowell, 4 Ga. 182, 185; Wylly v. Collins & Co., 9 
Ga. 223 (12) ; Norton v. Paragon Oil Can Co., 98 Ga. 468, 470, 25 S. E. 
501; Butler, Stevens & Co. v. Barnes, 8 Ga. App. 513 (3), 69 S. E. 
923; Holland v. Mutual Fertilizer Co., 8 Ga. App. 714 (2), 70 S. E. 
151; Lang v. Shaw, 6 Ga. App. 747, 65 S. E. 789; Tayloe v. Merchants’ 
Fire Ins. Co., 9 How. 390, 391, 13 L. Ed. 187; MacMahon v. United 
States Life Ins. Co. (C. C. A.) 128 F. 388, 68 L. R. A. 87; Stewart v. 
Union Mutual Life Ins. Co., 155 N. Y. 257, 49 N. E. 876, 42 L. R. A. 
147; Cowen v. Indianapolis Life Ins. Co., 116 Fla. 814, 157 So. 180. 

Under the stipulated facts of the instant case, the defendant manu- 
facturer expressly instructed the plaintiff distributor in writing that, 
when the distributor or any of its dealers received cars at the defend- 
ant’s factory, the cars ‘‘must be settled for by cashier’s check.’’ Where, 
therefore, the plaintiff accepted this positive instruction by having one 
of its dealers procure a ‘‘cashier’s check’’ on a then active bank and 
deliver it to the defendant as a payment of the purchase price of auto- 
mobiles delivered to the dealer, and wrote to the manufacturer to ob- 
tain from the dealer such a ‘‘check,’’ and the manufacturer, without 
objecting to the plaintiff or the dealer as to this method of payment, 
received the check, delivered the cars to the dealer, deposited the check 
to its own account in a bank, and credited the distributor’s account 
with the amount, such a delivery and agreed acceptance of the check 
constituted an absolute, and not a conditional, payment. 

Accordingly, the manufacturer had no right to deduct the amount 
of the check from funds in its hands belonging to the distributor, after 
the drawee bank had failed subsequently to the deposit of the check, 
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and after the bank of deposit, following successive charges back by the 
banks handling the check, had charged the amount against the account 
of the manufacturer. A judgment in favor of the plaintiff for the 
principal of this amount and interest was demanded. This is true, ir. 
respective of the correctness of the reason assigned by the court, that 
the check, in the opinion of the judge, had actually been paid. It is 
therefore unnecessary for this court to determine whether the Federal 
Reserve Board regulations or the Wisconsin statute, relative to de- 
posits of checks in banks for collection, and payments and remittances 
between banks for checks, would affect and control any one except the 
bank depositor and the banks themselves, and whether, as to third 
persons such as the plaintiff, the mere stamping of ‘‘Paid’’ by the 
drawer-drawee bank on the cashier’s check and the mere entry of pay- 
ment by this bank on its own books would constitute an actual pay- 
ment of the check, where there was no remittance of cash, but only a 
credit memorandum of another bank, which never honored the memo- 
randum but returned the check to the drawer-drawee bank, and where 
that bank and its receiver continued to hold the check. See, in this 
connection, Foster v. People’s Bank, 47 Ga. App. 447, 170 S. E. 408; 
People’s Bank v. Foster, 180 Ga. 1, 177 8. E. 721; Foster v. People’s 
Bank, 42 Ga. App. 102, 155 S. E. 62; Wisconsin St. 1929, § 220, 15 
(9, 11); United States Pipe & Foundry Co. v. City of Hornell, 146 
Mise. 812, 263 N. Y. S. 89, and cit.; Federal Reserve Bank v. Malloy, 
264 U. S. 160, 163, 44 S. Ct. 296, 68 L. Ed. 617, 31 A. L. R. 1261, and 
cit.; Stout Lumber Co. v. Hayes (C. C. A.) 25 F.(2d) 841; Stone v. 
Wachovia Bank & Trust Co., 145 S. C. 166, 143 S. E. 27, 61 A. L. R. 
733; Aetna Life Ins. Co. v. Eakins, 143 Okl. 52, 287 P. 402. See, also, 
Smith Roofing Co. v. Mitchell, 117 Ga. 772, 45 8. E. 47, 97 Am. &t. 
Rep. 217; Comer v. Dufour, 95 Ga. 376, 22 8. E. 543, 30 L. R. A. 300, 
51 Am. St. Rep. 89; Palmer v. Harrison, 165 Ga. 842, 142 S. E. 276. 
Judgment affirmed. 


DETERMINATION OF QUESTION AS TO USURY 


Braniff Investment Co. v. Norton, U. S. Circuit Court of Appeals, 
80 Fed. Rep. (2d) 598 





Where a note is made in one state and is payable in another, 
the question whether the note is usurious is determined by the law 
of the state in which it is payable. 

A $10,000 loan, from which is deducted $400 as a commission 
and which is payable in ninety-six installments of $145.82, is not 
usurious under the laws of Oklahoma. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§1470, 1494. 
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Suit by E. H. Norton and wife against the Braniff Investment Com- 
pany and another. From the decree, the defendants appeal. 

Reversed and remanded, with directions. 

Vance Huff, R. C. Johnson, and Joseph B. Dooley, all of Amarillo, 
Tex., for appellants. 

Royce A. Oxford, of Plainview, Tex., for appellees. 


HUTCHESON, C. J.—This appeal tests whether there was usury 
in the loan papers plaintiffs sued to cancel. The District Judge thought 
there was. He thought that, made in Texas, the contract must be con- 
strued and enforced according to Texas law, and that under them its 
usury was plain. Appellants, insisting that the contract is not usurious 
under Texas law, really plant themselves upon the proposition that, 
payable in Oklahoma, whether it is usurious or not must be determined 
by Oklahoma law. 

We agree with the District Judge that the contract is usurious under 
Texas law. Because there the true principal must be taken to be not 
the face of the note, but the amount actually advanced, the loan was 
actively usurious from the beginning. Adleson v. B. F. Dittmar Co. 
(Tex. Com. App.) 80 S. W. (2d) 939. The acceleration clause, pro- 
viding for a shortening of the term, made it also potentially usurious. 
Bothwell v. Farmers’ & Merchants’ State Bank & Trust Co., 120 Tex. 
1, 30 S. W. (2d) 289, 76 A. L. R. 1480; Id. (Tex. Com. App.) 82 S. W. 
(2d) 945, 946. 

We agree with appellants, however, that the note was payable in 
Oklahoma City, and that Oklahoma law governs. Seeman v. Philadel- 
phia Warehouse Co., 274 U. S. 403, 47 S. Ct. 626, 71 L. Ed. 1123; Lub- 
bock Hotel Co. v. Guaranty Bank & Trust Co. (C. C. A.) 77 F. (2d) 
152, 156; e/f Clark v. Gibbs (C. C. A.) 69 F. (2d) 364. We agree with 
them too, that there was no usury in the loan. This is so because, by 
the law of that state, the face of the note is the true principal, the de- 
ductions being regarded as advance interest. Mitchell v. Fisher, 168 
Okl. 145, 32 P. (2d) 37; Tobin v. Holmboe (‘Okl. Sup.) 45 P. (2d) 716, 
717; ¢/f Otis v. I. Eisner Co. (Cal. App.) 46 P. (2d) 235; Lewis v. 
Vassar, 132 Wash. 480, 232 P. 312. There the test of usury is whether, 
figuring all interest payments, including as interest the amount deducted 
in advance, the contract requires more than 10 per cent. per annum to 
be paid for the term the loan has to run. Clement Mortgage Co. v. 
Johnston, 83 Okl. 153, 201 P. 247; Metz v. Winne, 15 Okl. 1, 79 P. 223 
224; Barnhart v. Richardson, 134 Okl. 19, 272 P. 418; Martin v. Okla- 
homa State Bank, 86 Okl. 113, 206 P. 824; Garland v. Union Trust Co., 
63 Okl. 243, 165 P. 197; ¢/f Ruby v. Warrior, 71 Okl. 82, 175 P. 355. 
These are the material facts. 

The borrower, a citizen of Texas, applied in Hereford, Tex., to one 
Barnett, the agent there of Braniff Investment Company, for a loan of 
$10,000 payable in monthly installments. Braniff Investment Company 
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was and is an Oklahoma corporation with its principal office and place 
of business in Oklahoma City, having a permit to do business in Texas, 
In closing the loan, the borrower gave his note for $10,000 and the com. 
pany sent him its check for $9,563.25. The difference represents an 
amount of $400, or $40 per $1,000 deducted as commission, $10 as at- 
torneys’ fees, $11.75 for title policy, and $15 as inspection fee. The 
note was on a printed form, beginning, ‘‘For value received, I, we or 
each of us jointly and severally promise to pay to Braniff Investment 
Company, a corporation, or bearer, at the office of Braniff Investment 
Company, Oklahoma City, Oklahoma (or at such place as may be 
designated by the holder for the time being of this note).’’ 

It was payable in ninety-six installments of $145.82 each. It pro- 
vided ‘‘If three installments become delinquent, or if the holder be- 
comes entitled to foreclose the deed of trust securing this note for any 
reason, the owner may declare the entire debt evidenced by this note, 
due and payable.’’ It further provided that after default interest on 
the loan remaining unpaid, ‘‘shall be ten per cent. per annum,”’ this 
to be arrived at by crediting each payment as received on the balance 
and accrued interest. The $400 deducted was not commission. It was 
paid to the company and to its agent. It must be treated as interest 
paid in addition to the amounts of interest included in the monthly 
installments. Considering the loan as of $9,600 instead of $10,000, as 
would be done in Texas because of the deduction, the interest figured 
in the monthly payments was 15 cents a month more than 10 per cent. 
per annum. Considering the loan as of $10,000, and crediting to ad- 
vance interest the $400 paid as commission, as is the rule in Oklahoma, 
the interest included in the monthly payments was less than 10 per cent. 

This loan was handled in the same manner as all other loans of the 
company. It was made payable in Oklahoma City, as all other loans 
were. Borrowers in Oklahoma, Kansas, and Texas, where the company 
did business, would send their checks directly to the Oklahoma City 
office. There was no collector maintained in Texas. At the time of 
the closing of this loan, the company wrote the borrower that all pay- 
ments on the loan would be due at its office. The note has had three 
holders, all residents of Oklahoma City. All payments on the note have 
been sent there, and no holder has exercised or attempted to exercise 
the option the note gave to fix a different place of payment than that 
fixed in the note. 

In Braniff Investment Co. v. Robertson, 74 S. W. (2d) 425,! the 
Texas Court of Civil Appeals has held that the place of payment clause 
in the note did not make the note payable in Oklahoma. That it fixed 
no place of payment. That in effect it left the place of payment am- 
bulatory, to be fixed from time to time as a holder might designate. 


*Reversed in (Tex. Com. App.) 81 S. W. (2d) 45 on its holding that there 
was usury in the loan. 
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No authority is cited for this view. We cannot agree with it. We think 
the contrary is plain, that it fixed Oklahoma City as the definite place 
of payment, and that the clause in parenthesis merely extended to 
holders the option to change it. Since there was no attempt to exercise 
the option, we need not consider what the effect would have been had 
such an attempt been made. As the note stood at the time of its mak- 
ing, and at the time of the trial, the place of payment fixed in it was 
Oklahoma City. 

In addition to the provision for it in the note, there was an under- 
standing with the borrower that he should pay in Oklahoma City. He 
did make all payments there, and in suing he alleged that all those who 
had had any connection with his note were residents of Oklahoma City. 
There is no claim, there could not be, that the fixing of Oklahoma City 
as the place of payment was merely nominal, a pretense or device 
tacked on to a Texas contract, to avoid Texas usury laws, as in the 
Texas case of Building & Loan Ass’n v. Griffin, 90 Tex. 480, 39 S. W. 
656. Such usury as there was in the loan under the Texas theory of 
treating the sum advanced, rather than the face of the note, as the 
principal, was so insignificant as almost to warrant its disregard under 
the rule of de minimis. If there had been serious usury under the 
Texas laws, there are not only no facts in this case to indicate that the 
place of payment fixed was nominal, but all of them compel the con- 
trary conclusion. Lubbock Hotel Co. v. Guaranty Bank & Trust Co., 
Seeman v. Philadelphia Warehouse Co., supra. 

The decree is reversed, and the cause is remanded, with directions 
to dismiss the bill. 


EXECUTORS NOT LIABLE IN RETAINING 
COMMON STOCKS 


In re Baldwin’s Will, New York Surrogate’s Court, 284 N. Y. 
Supp. 754 


A will authorized the executors to retain any stocks left by the 
testator and absolved the executors from responsibility for loss sus- 
tained as a result of holding such stocks. The testator left 13,300 
shares of Otis Elevator Company common stock. Between October, 
1930, and March, 1931, the executors sold 6,300 shares at a price 
not clearly disclosed in the opinion but apparently higher than $16 
per share, at which price the remaining 7,000 shares were subse- 
quently sold. The individual executor was a director of the Elevator 
Company as was the chairman of the board of the bank executor. 
Those objecting to the executors’ account claimed that the executors, 
with their knowledge of the company’s affairs, should have sold 
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NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
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the 7,000 shares sooner and should be surcharged with the extra 
amount which an earlier sale would have brought to the estate, 
The court held that, in view of the provisions of the will and ‘‘the 
economic conditions then prevailing in the country,’’ there was no 
lack of prudence on the part of the executors and that they were 
in no way liable. 


Proceeding in the matter of the judicial settlement of the account 
of proceedings of Thomas M. Logan and the Chase National Bank of 
the City of New York, as executors of the last will and testament of 
William Delavan Baldwin, deceased, wherein Delavan Munson Baldwin, 
individually and as general guardian of Delavan Munson Baldwin, Jr., 
and Barbara Bull Baldwin and as special guardian for such infants 
and other infant beneficiaries, filed objection. 

Order in accordance with opinion. 


SLATER, S.—Objection 3 of Delavan Munson Baldwin, a trust 
beneficiary, individually and as general guardian of Delavan Munson 
Baldwin, Jr., and Barbara Bull Baldwin, and the amended objection 
of the special guardian for said infants and other infant beneficiaries 
under decedent’s will, relate to the sale of 7,000 shares of the common 
stock of Otis Elevator Company in 1934 at a price below that received 
for similar stock in 1931. The charge of negligence is alleged, and 
request is made that the executors be surcharged. 

The intermediate account of October 30, 1931, upon which a decree 
.was entered on January 30, 1932, shows that the executors retained 
about one-half, or 7,000 shares, of all the common stock holdings in 
the Otis Elevator Company. At such time no question was raised re- 
garding the retention of these shares. If any objection had been made, 
it was withdrawn. The objectors are barred from charging negligence 
claimed to have occurred prior to January 30, 1932, the date of the 
decree. In re Roche’s Will, 259 N. Y. 458, 461, 182 N. E. 82; Wein- 
traub v. Siegel, 133 App. Div. 677, 118 N. Y. S. 261; Matter of Chaves’ 
Estate, 143 Mise. 868, 257 N. Y. S. 641; Matter of Alexander’s Estate, 
152 Mise. 354, 360, 273 N. Y. S. 984. 

So we will observe what happened to the Otis Company stock hold- 
ing after January 30, 1932. 

The terms of the will are liberal in granting relief to the executors 
from liability for retention of stock. Matter of Balfe’s Will, 245 App. 
Div. 22, 25, 280 N. Y. S. 128. The seventeenth paragraph of the will 
states: 


‘‘T authorize and empower my executors to retain all or any stocks, 
bonds or other securities which I may own at the time of my death, .. . 
‘‘T authorize and empower my trustee to-accept from my executors 
any of the stocks, bonds or other securities that I may leave at the 
time of my death, or in which my executors may have invested any 
portion of the estate, receiving the same at the fair valuation thereof. 
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‘‘My executors shall not be responsible for any loss or damage re- 
sulting from their retention of any stocks, bonds or other securities 
owned by me at the time of my death or from any investment made or 
action taken . . . as hereinbefore in this Article provided. .. .’’ 












The decedent had held stock of the Otis Elevator Company for 
many years prior to his death. He was chairman of the board of di- 
rectors of the company from 1918 to the time of his death, and had been 
president from 1898 to 1918. At the time of his death, the decedent 
owned a large number of shares of the common stock of the Otis 
Elevator Company, which, with the shares issued to the executors, 
represented a total ownership of 13,300 shares which came into the 
possession of the executors. From October, 1930, to March, 1931, the 
executors sold 6,300 shares, leaving a balance in their hands of 7,000 
shares, all of which were sold from March, 1934, to June, 1934, at an 
average price of $16 per share. On October 6, 1931, the date of the 
intermediate account, the Otis common stock sold at a low of 20%. On 
January 30, 1932, the date of the intermediate decree, it sold at a low 
of 19. Thomas M. Logan, one of the executors, has been secretary and 
assistant treasurer of the Otis Elevator Company for the past fifteen 
years. Vincent L. Banker, vice president of the Chase National Bank, 
the coexecutor, is a trust officer of the bank, and this estate has been 
under his supervision in the Chase National Bank. The evidence shows 
that, from the date of the intermediate account through to May, 1934, 
the estate was submitted to the management committee of the bank 
nineteen separate times, for the consideration of the assets of the es- 
tate, particularly the Otis common stock, and at no time during the 
period until the spring of 1934 was the management committee of the 
opinion that the stock should be sold. In addition, the statements of 
the Otis Elevator Company and reports regarding the company’s 
finances were submitted to the management committee six times during 
this period. 

The Otis Elevator Company is the outstanding company in its field, 
doing approximately 60 per cent. of the business of the country. It 
has paid dividends on its common stock since 1903. During the years 
in which the executors held the common stock, the ratio of current 
assets to current liabilities was at times as high as 16 to 1. They had 
a very large surplus, running into the millions. The directorate of the 
company was composed of able men, and the management was looked 
upon as the finest in the elevator business. 

In 1933, for the first time since 1899, the company showed an op- 
erating loss. The executors took these matters into consideration and 
especially the past record of the company, its future outlook, and its 
fine financial position. The executors considered the question of: sell- 
ing or retaining the Otis common stock, and, until the spring of 1934, 
it was their judgment that they should continue to hold. In the spring 
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of 1934, they became concerned whether the company would continue 

its dividend. After considering confidential figures respecting the 
company, they thought it best to sell the common stock in view of the 
need of the beneficiaries of the estate for income. Mr. Albert H. Wig. 
gin was chairman of the governing board of the Chase National Bank 
until January 1, 1933, and was a director of the Otis Elevator Com- 
pany, as well as a director of the Westinghouse Company, a competitor. 
Testimony disclosed that insurance companies and investment trusts 
retained common stocks of the Otis Elevator Company during the 
period this stock was retained by the executors. 

On January 30, 1932, the date of the intermediate decree, the Otis 
common stock was quoted as 19 low and 19 high. The range for the 
two years and more between January, 1932, and the date of the sales 
was from 20 low and 10 low. Stocks which have a spread, I under- 
stand, are bought at high and sold at low. That is my experience, at 
least. The difference between the price at the date of the decree and 
the date of sale represents about $20,000. 

The objectors say that, with the knowledge gained by the executors, 
as directors of the Otis Company, they should have sold the holdings 
of the estate sooner than they did. This is just a difference of opinion. 
The company had a strong financial position and a long prior history 
of business and earnings and dividends. Matter of Winburn’s Estate, 
140 Mise. 18, 249 N. Y. S. 758. 

The suggestion that the stock was held for ulterior motives is with- 
out foundation in fact by any evidence produced by the objectors. I 
find no justification for the suggestion that Mr. Wiggin, the former 
president of the Chase National Bank, was ‘‘trying to get this stock at 
bargain prices.’’ The evidence is that Mr. Wiggin and his family 
owned, through a holding company, much more of the stock of the 
Otis Company than did Mr. Baldwin, and held it for a long period 
of time and did not sell it; that, while a director in the Westinghouse 
Company, he owned no stock in that company at any time. 

The proof regarding the attitude of the family toward the reten- 
tion or sale of the Otis stock is important, and is that Roland Baldwin, 
a son, approved of holding this block of Otis stock and in January, 
1934, wrote to Mr. Banker, ‘‘. .. No doubt the enhancement of the 
market recently has put us nearer our goal. It is my hope, however, 
that you continue to hold these securities as it seems that with the 
present outlook the security market will be much higher a year from 
now;...’’ that forty letters passed between Mr. Banker and Delavan 
Baldwin, one of the objectors, none of which asked for a sale of the 
Otis block of stock; that the beneficiaries including the objector, Dela- 
van Baldwin, periodically received statements of securities held in the 
account and were advised of the reduction of the Otis dividend in 
1932 and 1933. Mr. Banker testified that, during this entire time, no 
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one made objection to the matter of continued holding of the stock. 
‘In fact, quite the contrary. I had conversations with all of them at 
various times. In the spring of 1934, when we decided to sell this 
stock, Mr. George Vanderhoef (a son-in-law of the decedent), who at 
times represented himself to be the spokesman of the Baldwin family, 
came to my office and made a very vigorous protest against the sale of 
the stock.’’ 

In view of the decision in favor of the executors on other grounds, 
it will be unnecessary to decide whether the beneficiaries assented to 
the retention by the executors. Matter of Jarvis, 110 Misc. 5, 15, 180 
N. Y. S. 324; Matter of Chaves’ Estate, 143 Misc. 868, 871, 257 N. Y. 
S. 641, affirmed 239 App. Div. 900, 265 N. Y. S. 932; Matter of Pack- 
ard’s Estate, 146 Mise. 65, 68, 261 N. Y. S. 580; Matter of Kent’s 
Estate, 146 Mise. 155, 161, 261 N. Y. S. 698; Matter of Turner’s Es- 
tate, 156 Misc. 68, 73, 281 N. Y. S. 452. 

There was not a scintilla of evidence pointing to negligence or bad 
faith in the conduct of this estate by the executors in connection with 
the retention or sale of the Otis Elevator stock. There is a broad dis- 
tinction between negligence and mere error of judgment. The cases 
are manifold on this point (citing decisions). 

A broad provision for stock retention is found in Re Clark’s Will, 
257 N. Y. 132, 177 N. E. 397, 77 A. L. R. 499; Matter of Flint’s Will, 
240 App. Div. 217, 225, 269 N. Y. S. 470, affirmed 266 N. Y. 607, 195 
N. E. 221; Matter of Winburn’s Estate, supra. Even so, the prudent 
rule exists. Has the ordinary rule of duty been violated? That is the 
only real question presented with regard to the stock. 

I hold that there was no lack of prudence in view of the economic 
conditions then prevailing in the country. In re Clark’s Will, supra. 

It may be termed a misfortune, not a wrong. In re Garvin’s Will, 
256 N. Y. 518, 177 N. E. 24. Upon the facts, and, in addition, be- 
cause of the provisions in the will authorizing the retention of secu- 
rities, I find no ground to surcharge. ‘‘A wisdom developed after an 
event and having it and its consequences as a source is a standard 
no man should be judged by.’’ Costello v. Costello, 209 N. Y. 252, 
262, 103 N. E. 148, 152. We look at the facts as they exist at the time 
of their occurrence. Matter of Andrews’ Estate, 239 App. Div. 32, 
36, 265 N. Y. S. 386; Matter of Flint’s Will, supra, 240 App. Div. 
217, pages 225, 226, 269 N. Y. S. 470. The objections are dismissed. 

The executors, heretofore directed by decree dated January 30, 
1932, to hold the corpus of the estate in solido for the several trusts, 
are now directed to deliver to the Chase National Bank as trustee 
named in the will the securities for the purpose of setting up the 
several trusts named in said will, in full amount, or by proration. 

Paragraph seventeen of the decedent’s will provides that the trustee 
shall accept from the executors any of the stocks and bonds or other 
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securities which decedent may leave at his death. This by implication 
earries the right of the trustee to continue to hold such securities, 
The executors, in the performance of their duty, upon turning over the 
estate to the trustee, will be relieved from liability and responsibility, 
Such property will be held by the trustee pursuant to the terms of 
the trust. The executors as trustees in the meanwhile will pay to the 
several trust beneficiaries the income due them, until such time as the 
executors may transfer the securities to the Chase National Bank as 
trustee of the several trusts. Said executors are relieved from all 
liability in the payment of the income to the beneficiaries. 

The trust provided for in paragraph eighth of the will has fallen 
in. The question arises as to how the funds shall be disposed of, as 
part of the decedent’s residuary estate under paragraph fourteenth or 
shall it be added to the several trusts which have been decreased by 
prorating? The lapsed legacy must be used to make up deficiencies 
in the general legacies. Matter of Title Guaranty & Trust Co., 195 
N. Y. 339, 88 N. E. 375; Matter of Avery, 87 Misc. 75, 150 N. Y. S. 
429. In the instant case, the gift is to the residuary estate, and not 
to legatees nominatim as was the case in Matter of Jennie C. Ferris 
Baker, 284 N. Y. S. 751, October 30, 1935. 

Other questions submitted for determination of this court will re- 
main unanswered. Trustees have some responsibility and some duty in 
the premises. Proceed accordingly. 






























BANK’S RIGHTS AS PLEDGEE OF CITY 
WARRANTS 





Maryland Casualty Co. v. National Bank of Germantown & Trust Co., 
Supreme Court of Pennsylvania, 182 AtL Rep. 362 


A contractor, doing construction work for a city, pledged city 
warrants which he received in payment for his work with the de- 
fendant bank as security for loans. In his application for a con- 
tractor’s bond, issued by the plaintiff surety company, he assigned 
to that company all payments due or to become due under his con- 
tract. The application was not placed on record along with the 
contract and bond and the bank had no notice of its contents. The 
contractor defaulted in paying for material and labor and the 
surety had to make good. It was held that the bank was a pur- 
chaser in good faith of the warrants and entitled to hold them and 
their proceeds as against the surety company. 

The court calls attention to a similar case, Lancaster County 
National Bank’s Appeal, Pa., 155 Atl. Rep. 859, in which a differ- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1186. 
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ent conclusion was reached. In that case, however, it appeared 
that the contract stipulated that the semi-final and final payments 
for the work would be withheld until all claims for labor and ma- 
terial had been satisfactorily settled. 

‘‘In this situation.’’ added the court, ‘‘we held that the contrac- 
tor’s assignment to the bank of his semi-final payment did not entitle 
the bank to receive that payment in preference to the surety, which 
had paid the claims of materialmen and stood subrogated to their 
rights, because in lending the money the bank had notice that the 
claims of materialmen and those standing in their shoes were en- 
titled to priority in payment out of the fund in question.’’ 


Bill in equity by the Maryland Casualty Company against the Na- 
tional Bank of Germantown & Trust Company to recover city war- 
rants or the proceeds thereof claimed by plaintiff under an assignment 
from a contractor. From a decree dismissing the bill, plaintiff appeals. 

Affirmed. 

Swartz, Campbell & Henry and Herbert A. Barton, all of Phila- 
delphia, for appellant. 

Edward H. Cushman and Everett H. Brown, Jr., both of Philadel- 
phia, for appellee. 


MAXEY, J.—In July, 1931, the city of Philadelphia awarded a 
contract to one Frunzi for the construction of a sewer, at a price not 
to exceed $45,000; Frunzi agreeing to accept city warrants up to 
$42,500 in payment as cash. To finance the work, Frunzi borrowed 
money from the National Bank of Germantown & Trust Company, 
hereinafter referred to as the bank, depositing as collateral the city 
warrants with which he was paid, and the bank collected the warrants 
as they were honored by the city. Frunzi got into financial difficulties 
and failed to pay. all his materialmen, who had recourse to the bond 
which he had filed for their protection, with the Maryland Casualty 
Company as surety. Shortly after claim was made upon it, but after 
the final warrant in payment for the job had been turned over to the 
bank, the surety notified the bank that it claimed such warrants as 
remained unhonored, by virtue of an assignment thereof by Frunzi 
in his application for the bond. The bank claimed a prior right to the 
warrants as having been pledged with it by Frunzi as security for his 
borrowings, and refused to surrender them to the surety. The latter 
then filed this bill in equity asking that the bank be ordered to turn 
over to it the warrants, or their proceeds, in its hands when notice was 
given of its claim. After a hearing, the chancellor dismissed the bill. 
The surety appeals. 

The chancellor’s findings of fact, which are supported by the evi- 
dence, and by which therefore we are bound, discloses the following 
situation: Frunzi’s contract with the city contained no provision re- 
quiring him to pay for labor and materials, nor did it contain any 
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provision for the withholding of payments by city officials until satis- 
factory evidence was presented of the payment of labor and material 
bills. However, the contract did require him to give bonds for the 
completion of the work and for the payment of materialmen, this latter 
bond being also required by a city ordinance. In obtaining these bonds 
Frunzi filed with appellant an application which contained a provision 
assigning to the surety all payments due him under his contract with 
the city, should he default and fail to fulfill any of the obligations 
of the contract and bond.* This application, of which most of the 
blank spaces provided for answers to questions are not filled in, does 
not specify whether it is for the performance bond or the material- 
man’s bond. Moreover, no copy of the application was filed with the 
contract and bonds in the mayor’s office. However, from the day after 
the bond was issued in July, 1931, the bank had actual knowledge that 
appellant had bonded Frunzi on his contract with the city, but it 
had no knowledge of the terms of the application and the conditional 
assignment therein until the instant suit was begun in October, 1932. 

Frunzi entered upon the work at the beginning of August, 1931, 
and, as he was paid by the city, turned the warrants over to the bank, 
which, as it collected them, credited the sums to his account. Two of 
the warrants, one for $6,763.50 and another for $8,019, were exchanged 
by the bank for city bonds, of a face value of $14,500, which bonds 
were held as collateral security against a note executed by Frunzi for 
$10,400, and which matured on June 2, 1932. Exclusive of this obliga- 
tion Frunzi was also indebted to the bank as indorser of a note given 
by one Ventresca on May 16, 1932, payable June 10, 1932, for $14,500; 
this note representing a renewal of prior unpaid loans to Frunzi. On 
the same day the city accepted the sewer as completed, and delivered 
to Frunzi the final warrant, in the sum of $5,724.49, completing the 
payments for the work. This warrant Frunzi turned over a week later 
to the bank, which held it as security against the Ventresca note. Ever 
since the early part of 1932 the bank knew that Frunzi was in financial 
difficulty. 

Meanwhile, unpaid materialmen had made demand on the surety; 
the first claim was made May 17, 1932, by a materialman to whom pay- 
ment had been due the preceding August, i.e., shortly after the work 
had been started. In settlement of this and other claims arising out 






*The provision reads as follows: “In the event of claim or default under the 
bond herein applied for, or in the event the undersigned shall fail to fulfill any of 
the obligations assumed under the said contract and bond, or in the event of claim 
or default in connection with any other former or subsequent bonds executed for 
us at our instance and request all payments due or to become due under the con- 
tract covered by the bond herein applied for, shall be paid to the Company—and 
this covenant shall operate as an assignment thereof and the residue, if any, after 
reimbursing the Company as aforesaid, shall be paid to the undersigned after all 
liability of the Company has ceased to exist under the said bonds, and the Com- 
pany shall at its option be subrogated to all rights, properties and interest of the 
undersigned in said contract or contracts.” 
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of Frunzi’s default, appellant, as surety, has paid over $12,000. On 
June 16, 1932, appellant notified the bank that under the assignment 
in the application for the bonds, it claimed the last warrant, of May 16, 
1932, which was still in the bank’s hands; on July 15, 1932, appellant 
made similar demand for the city bonds. However, on July 11, the 
bank had sold the city bonds of the face value of $14,500 for the net 
sum of $12,490.55, with which it discharged the note for which the 
bonds were pledged, and applied the balance of $2,017.75 to the reduc- 
tion of the Ventresca note. On October 18, 1932, the city honored its 
warrant of May 16, and paid the amount thereof to the bank, which 
applied it against the Ventresca note, leaving a final indebtedness by 
Frunzi to the bank of over $6,000, represented by the matured Ven- 
tresca note. 

Appellant (surety company) bases its claim upon the conditional 
assignment contained in Frunzi’s application for a bond, and contends 
that the bank had constructive notice thereof, with the result that it 
received all warrants subsequent to Frunzi’s default—which it is ar- 
gued occurred as soon as Frunzi failed to pay materialmen when 
their claims were due—subject to an equitable lien in favor of appel- 
lant. While the application upon which appellant’s contention is 
founded is indefinite as to whether it refers to the bond here involved, 
it is admitted in the pleadings that its execution was a condition 
precedent to the issuance of the bond. Even so, we are unable to dis- 
cover any facts which would, prior to the formal notification in June, 
1932, give the bank notice, actual or constructive, of the conditional 
assignment contained in the application. The only documents on record 
were the contract between Frunzi and the city, and the bonds required 
by the contract; the application containing the assignment was not 
attached to any of these papers and was not made a matter of public 
record. So far from the recorded documents giving notice of such an 
assignment, the contract with the city contained an express provision 
that ‘‘no payment or part payment, which may accrue hereunder, shall 
be assigned.’’ That the bank knew appellant had bonded Frunzi was 
certainly no notice to it of the terms upon which it had done so, nor 
was the bank under any duty to inquire. Cf. Newman v. Globe In- 
demnity Co., 275 Pa. 374, 119 A. 488. 

Appellant relies strongly upon Lancaster County National Bank’s 
Appeal, 304 Pa. 437, 155 A. 859, but the facts of that case are so ma- 
terially different that our ruling there can have no application in the 
instant case. In the Lancaster County Case the bank lent money to 
a contractor whose contract with the state stipulated that the semi- 
final and final payments for the work would be withheld until all claims 
for labor and material had been satisfactorily settled. In this situation 
we held that the contractor’s assignment to the bank of his semi-final 
payment did not entitle the bank to receive that payment in preference 
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to the surety, which had paid the claims of materialmen and stood sub- 
rogated to their rights, because in lending the money the bank had 
notice that the claims of materialmen and those standing in their shoes 
were entitled to priority in payment out of the fund in question. The 
distinction between that case and the instant one is obvious; here there 
was nothing to put the bank on notice that there might be an adverse 
claim to the warrants given Frunzi by the city. No statute or or- 
dinance required the withholding of payments for the benefit of ma- 
terialmen, there was no provision in the contract to that effect, and 
there was an express stipulation in the contract that payments could 
not be assigned. Clearly, in the absence of a statute or ordinance so 
providing, the city was under no obligation to see that labor and ma- 
terialmen were paid before making payments to Frunzi. Philadelphia 
v. MeLinden, 205 Pa. 172, 54 A. 719; McCarthy v. Bridgeport Borough, 
299 Pa. 305, 149 A. 484; Sundheim v. Philadelphia School Dist., 311 
Pa. 90, 166 A. 365. The warrants conveyed to the bank no knowledge 
that Frunzi’s surety had an equitable lien thereon. 

In thus permitting Frunzi to receive the warrants and deal with 
them as his own property, although he was failing to pay the material- 
men as he was bonded to do, appellant was unquestionably guilty of 
laches. Appellant at all times had the right to examine Frunzi’s books, 
or to ascertain from the bank the state of his account. Had it done 
so at any time during the progress of the work, it would have dis- 
covered that he was not paying some of his material bills, and could 
have protected itself. In now seeking to recover its losses from the 
bank which in good faith financed the progress of the work, appellant 
is attempting to shift to another a loss which by due diligence on its 
part might have been avoided. 

Since, therefore, the bank had no constructive notice of appellant’s 
claim, the first notice which it did receive was the actual notice given 
by the appellant’s formal demand, on June 16, 1932, for the warrant 
in its possession. As Frunzi had delivered all the warrants before that 
time, the bank was an innocent purchaser without notice, and held the 
warrants (and a fortiori the bonds for which certain of the warrants 
had been exchanged) free of any latent equities in appellant’s favor. 
Collins’ Appeal, 107 Pa. 590, 52 Am. Rep. 479; Kane v. First National 
Bank (C. C. A.) 56 F.(2d) 534, 85 A. L. R. 362; Third National Bank 
v. Detroit F. & S. Co. (C. C. A.) 65 F.(2d) 548; Restatement, Con- 
tracts, § 174. It was, therefore, entirely proper for the bank to use 
them to satisfy the debt for which they were pledged. 

The principles applicable are not dissimilar to those governing the 
analogous situation where the contractor has assigned his equipment 
to his surety but retains the use and possession, the surety rceeiving 
the right of taking possession in the event of a default. In such case 
we have held, not only that one who, without notice of the assignment, 
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lends money to the contractor on the security of the equipment is an 
innocent purchaser with a right superior to that of the surety (New- 

man v. Globe Indemnity Co., supra), but that an assignment without 

delivery until within four months of pledgor’s bankruptcy is invalid 

against the contractor’s trustee in bankruptcy. Gernerd v. Union In- 

demnity Co., 311 Pa. 169, 165 A. 405. 

Appellant further argues that the final warrant of May 16 was 
never delivered by Frunzi to the bank as security to be pledged for 
the Ventresca note, but was merely deposited for collection, and that 
the bank seized the warrant without Frunzi’s consent and applied it 
against that note—of which he was only an indorser—when it learned 
of appellant’s claim. However that may be, and even if Frunzi did 
not voluntarily pledge his final payment from the city against the 
Ventresca note, appellant’s claim to the warrant and its proceeds is 
still inferior to that of the bank. After the maturing of the Ventresca 
note on June 10, Frunzi, although only an indorser, became a prin- 
cipal debtor thereon. Franklin Savings & Trust Co. v. Clark, 283 Pa. 
212, 129 A. 56. Thereafter the bank could satisfy this indebtedness 
by any property of Frunzi’s it possessed (First National Bank v. 
Shreiner, 110 Pa. 188, 20 A. 718; Mechanics’ & Traders’ Bank v. Seitz, 
150 Pa. 632, 24 A. 356, 30 Am. St. Rep. 853; First National Bank v. 
Peltz, 176 Pa. 513, 35 A. 218, 36 L. R. A. 832, 53 Am. St. Rep. 686), 
provided it had first exhausted the property of the maker in its hands. 
‘Franklin Savings & Trust Co. v. Clark, supra. And it was not neces- 
sary for the bank to make an ‘‘appropriation’’ of the warrant to this 
note before receiving notice of appellant’s claim in order successfully 
to assert its priority. Aarons v. Public Service B. & L. Ass’n, 318 
Pa. 113, 178 A. 141. However, the undisputed testimony is to the 
effect (the chancellor made no finding on this point) that the presi- 
dent of the bank told Frunzi, at the time he deposited the warrant. 
that it would be held by the bank against the Ventresca note. Appel- 
lant’s argument, based upon Kurtz v. County National Bank, 288 Pa. 
472, 186 A. 789, 51 A. L. R. 1475, that deposits and other items owed 
a depositor may not be appropriated by a bank in satisfaction of his 
unmatured debts, has no application; here the claims of the bank were 
matured when it attempted to set off against Frunzi’s indebtedness the 
bonds and warrants which it had received as an innocent purchaser. 

Appellant also claims that the bank unlawfully retained the $2,- 
017.75 realized from the sale of the bonds, over and above the amount 
of the note for which they were pledged. In this instance, as in the 
ease of the warrant considered above, the bank was likewise free to 
apply to Frunzi’s matured indebtedness any property of his in its 
hands. Furthermore, the note for which the bonds were originally 
pledged expressly provided that the bank might hold the collateral for 
other obligations of the maker. Under such a provision the law is 
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clear that the surplus proceeds from the sale of the collateral after 
payment of the original obligation may be used by the bank to satisfy 
other matured obligations of the maker. Miles v. Centennial National 
Bank, 90 Pa. Super. 341. 


The decree of the court below is affirmed, at the cost of appellant. 


BANK NOT LIABLE IN DAMAGES FOR 
DISHONORING CHECK 


State National Bank v. Rogers, Court of Civil Appeals of Texas, 89 
S. W. Rep. (2d) 825 





Where a bank refuses to pay a depositor’s check drawn against 
sufficient funds, the depositor will not be entitled to collect dam- 
ages for injury to his credit for honesty and fair dealing if it ap- 
pears that everyone who had knowledge of the transaction knew 
that the check was given in good faith and with no intention to 
defraud. 

The check involved in this case was for $20. The trial court 
granted the depositor $300 damages for injury to his eredit and 
$100 exemplary damages. The appellate court held that, in the 
circumstances, he was entitled to no damages on any ground. 


Suit by B. A. Rogers against the State National Bank of Iowa 
Park, Tex. Judgment for plaintiff, defendant appeals and plaintiff 
cross-appeals. 

Affirmed in part, reversed and rendered in part. 

P. B. Cox, of Wichita Falls, and John C. Murphree, of Iowa Park, 
for appellant. 


J. Earle Kuntz and Otis E. Nelson, both of Wichita Falls, for 
appellee. 












DUNKLIN, C. J.—On December 27, 1932, B. A. Rogers, a farmer, 
executed a promissory note payable to the State National Bank of 
Iowa Park, for the principal sum of $251.80 payable October 23, 1933, 
with interest from maturity at the rate of 10 per cent. per annum. On 
January 4, 1933, he executed to the bank a chattel mortgage on his two- 
thirds interest in a crop of wheat then growing and three-fourths in- 
terest in 30 acres of cotton to be produced by him during the year 
1933; also on two mules, one horse, six head of cattle, and two plow 
tools, to secure payment of said note, and any future indebtedness 
which he might incur to the bank. 

According to a finding by the jury, during the month of June, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1162. 
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1933, when plaintiff’s crop of wheat was ready for harvesting, Carrol 
Duke, vice-president of the bank, agreed with him that he could use 
a part of the proceeds of the wheat ‘‘to pay his obligations other than 
his note to the bank, including necessary expenses for harvesting the 
crop.”’ 

Thereafter, and on July 5, 1933, Rogers sent to J. I. Case Imple- 
ment Company, at Dallas, his check drawn on the State National Bank 
of Iowa Park for the sum of $20 to be applied on the indebtedness he 
owed that company. The check was presented for payment on July 
20, 1933, and refused. It was returned to the implement company 
with a notation thereon, ‘‘ Insufficient F'unds.”’ 

At that time the books of the bank showed a deposit balance in 
favor of Rogers in the sum of $38.40, which the bank applied on the 
note, although the same was not then due. That sum represented what 
was left of the wheat crop after payment of harvesting expenses. Later, 
the entire indebtedness of Rogers to the bank was settled out of what 
plaintiff realized from the bonus paid him by the federal government 
for reduction of his acreage in cotton. 

The suit was by the plaintiff to recover damages for dishonoring 
his check drawn in favor of J. I. Case Implement Company; the dam- 
ages claimed being for mental suffering and humiliation, for which the 
jury found $100: damages to his credit, for which the jury found 
$300; and exemplary damages, for which the jury found $100. 

Upon that verdict, judgment was rendered in plaintiff’s favor for 
damages to plaintiff’s credit as found by the jury and exemplary dam- 
ages as found by the jury, aggregating $400. From that judgment, 
the defendant has appealed. 

But the court denied a recovery for the mental anguish in the sum 
of $100 found by the jury, and from that ruling plaintiff has presented 
a cross assignment of error. 

Plaintiff testified that never before had he drawn a check on a bank 
which was dishonored for lack of funds; that so far as he was in- 
formed. no one ever knew ofi the dishonor of the $20 check except the 
officers of the bank, who knew at the time of a balance to his credit 
of $38.40, and the traveling salesman of the J. I. Case Implement Com- 
pany, who came to see him more than once with respect to the check; 
and that after the check was dishonored he received a letter from that 
company threatening to sue him. Further than that no testimony was 
offered by plaintiff to show damage to his credit. 

Plaintiff testified further that the check for $20, given to the J. I. 
Case Implement Company, was to be applied on his note to that com- 
pany that had been past due for three years. In answer to the ques- 
tion by his counsel whether or not the refusal of the bank to pay the 
$20 check injured his credit, plaintiff answered, ‘‘Well, I don’t know 
positively, but I do think, yes.’’ His further testimony discloses, in- 
ferentially, that he explained to the representative of the implement 
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company, who saw him on more than one occasion after the check was 
turned down, that there was a credit in his favor on the bank books 
of $38.40 at the time the check was dishonored, and that he had every 
reason to believe that the check would be honored when presented to 
the bank and he suffered humiliation by its refusal. 

If damages were recoverable at all, for loss of credit, the burden of 
proof was upon the plaintiff to establish the same, and our conclusion 
is that the evidence relied on was insufficient, prima facie, to discharge 
that burden. Every one who knew of the dishonor of the check neces- 
sarily knew that plaintiff issued it in perfect good faith and with no 
intention to defraud, and, therefore, the plaintiff’s act in drawing it 
under the known circumstances reasonably could not have impaired his 
eredit for honesty and fair dealing. The jury’s finding on that issue 
was therefore based on surmise only. Furthermore, in the case of 
Trawick v. Martin-Brown Company, 79 Tex. 460, 14 S. W. 564, 565, 
in which plaintiff, a merchant, sued for damages for loss of credit re- 
sulting from the wrongful levy of a writ of attachment on his stock 
of goods, this was said by Justice Gaines: 


‘‘It remains to inquire whether the defendant was entitled to re- 
cover for the alleged injury to his feelings, and for loss of credit 
resulting from the issuing of the writ. It is too plain for argument 
that this does not belong to either of the classes of cases in which com- 
pensation has been allowed for mental suffering. Wallace v. Finberg 
[46 Tex. 35], supra, is authority for the doctrine that loss of credit 
is not an element of actual damages. Whatever may be the rule in 
other jurisdictions, that is well settled in this court. We think, there- 
fore, that defendant’s plea does not show actual damage, and are of 
opinion that, in cases where injury to property is claimed, exemplary 
damages should not be allowed without allegation and proof of actual 
damage. 

‘*This therefore precludes an independent recovery for loss of credit 
in the present case... . 

‘‘Loss of credit may be looked to in assessing exemplary damages, 
but, according to the rule in this court, is not an element of actual 
damages in any case.’’ 


See, also, Hirshfield v. Fort Worth Nat. Bank, 83 Tex. 452, 18 
S. W. 743, 15 L. R. A. 639, 29 Am. St. Rep. 660; Neese v. Radford, 
83 Tex. 585, 19 S. W. 141; Girard v. Moore, 86 Tex. 675, 26 S. W. 
945; Western Nat. Bank v. White, 62 Tex. Civ. App. 374, 131 S. W. 
828. 

The case of Dycus v. Commonwealth Nat. Bank (Tex. Civ. App.) 
148 S. W. 1127, cited by appellee, is not in point here. That was a 
suit for damages for the bank’s refusal to honor his check when he 
had a deposit credit in the bank sufficient to liquidate it, but which 
had been exhausted by payment of another check by defendant with 
a forged indorsement. And by reason of certain facts noted, the court 
held that plaintiff had suffered no loss, and therefore could not recover. 
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Several decisions by courts of other states are also cited announcing 
the general rule that when a depositor’s check is wrongfully dishonored, 
the bank is liable to him for reasonable damages to his credit resulting 
from such refusal, even though he be not a merchant or trader. But 
as pointed out by Judge Gaines in Trawick v. Martin-Brown Co., 79 
Tex. 460, 14 S. W. 564, that rule does not obtain in this state. 

The judgment of the trial court denying plaintiff a recovery for 
mental anguish was clearly correct under the doctrine announced in 
13 Tex. Jur. page 232, as follows: 


‘‘As a rule, mental suffering is not an element of the damages which 
are recoverable for breach of a contract, or in an action for a tort 
founded upon a right growing out of a contract... . 

‘‘Although mental suffering, in a proper case, has always been 
recognized as an injury for which damages are recoverable, the com- 
mon law, from motives of public policy, so it is said, has adopted for 
the measurement of damages for breach of contract certain standards 
which exclude mental suffering. .. . 


‘Clearly, damages cannot ordinarily be had for mental suffering 
caused by the exercise of a right reserved in the contract.’’ 


Phoenix Furn. Co. v. MeCracken (Tex. Civ. App.) 3 S. W. (2d) 
545, and cases cited; Southwestern Bell Tel. Co. v. Cook (Tex. Civ. 
App.) 30 S. W. (2d) 497 (writ refused). 

Cases are cited by appellee to support a recovery in this case for 
mental anguish on the finding of the jury on that issue, such as Hale v. 
Bonner, 82 Tex. 33, 17 S. W. 605, 14 L. R. A. 336, 27 Am. St. Rep. 850; 
Head v. Georgia Pac. Ry. Co., 79 Ga. 358, 7S. E. 217, 11 Am. St. Rep. 
434; Texas & Pacific Ry. Co. v. Gott, 20 Tex. Civ. App. 335, 50 S. W. 
193; Cartwright v. Canode, 188 S. W. 792 (by this court), and Id., 
106 Tex. 502, 171 S. W. 696, by the Supreme Court (a suit for dam- 
ages for an unlawful seizure of plaintiff’s goods) ; Daggett v. Wallace, 
75 Tex. 352, 13 S. W. 49, 16 Am. St. Rep. 908 (a suit for breach of 
promise to marry) ; Austro-American Steamship Co, v. Thomas (C. C. 
A.) 248 F. 231, L. R. A. 1918D, 873, in which damages were allowed 
for refusal to honor a passenger’s ticket for travel, although fully paid 
for by her and by reason of which another passenger advanced the 
money to pay for another ticket, thus wrongfully causing the pas- 
senger great personal embarrassment and annoyance. 

We believe those decisions are distinguishable from the present suit 
in the character of actions asserted and the facts involved. 

The $38.40 on deposit in favor of plaintiff was the balance remain- 
ing of the proceeds of the wheat crop, and the bank had a lien on the 
same by virtue of its chattel mortgage on that crop. According to the 
testimony of Rogers, the alleged agreement with the bank that he might 
use the proceeds of the wheat to pay not only the harvesting expenses 
but his other obligations as well occurred prior to the sale of the wheat; 
and, according to his own testimony, the permission so granted was a 
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gratuity only. The later decision of Mr. Duke to apply that credit on 
plaintiff’s debt, which was then far in excess of the deposit, rather 
than take chances on collecting plaintiff’s debt to the bank out of what 
he might receive from the federal government as a bonus for plowing 
up a part of his cotton acreage, refuted the allegation that he acted 
with malice in refusing to honor the check for $20 to the J. I. Case 
Implement Company. 

Under such circumstances, there was no proper basis for a recovery 
for mental suffering, nor for the finding of the jury of malice in re- 
fusing payment of that check, and awarding exemplary damages there- 
for. Texas Pac. Coal & Oil Co. v. Robertson, 79 S. W. (2d) 830, 98 
A. L. R. 262, by the Commission of Appeals, and authorities there 
cited; 13 Tex. Jur. § 133, p. 241. Furthermore, in the absence of ac- 
tual damages to the plaintiff, there was no proper basis for exemplary 
damages, at all events. 13 Tex. Jur. § 132, p. 240. 

Accordingly, the judgment of the trial court denying plaintiff a 
recovery for mental anguish is affirmed. But the judgment allowing 
plaintiff a recovery for loss of credit and exemplary damages is re- 
versed and judgment is here rendered denying plaintiff such relief. 

Affirmed in part; reversed and rendered in part. 


LOAN NOT RENDERED USURIOUS BY 
COMMISSION 


Sales v. Mercantile National Bank at Dallas, Court of Civil Appeals of 
Texas, 89 S. W. Rep. (2d) 247 


The defendant borrowed money on a note from the plaintitf 
bank. The loan was negotiated through an agent who collected a 
commission of $100 for his services. It was held that the fact that 
the commission, added to the interest provided for in the note, 
would exceed the legal rate of interest, did not render the note 
usurious where it appeared that the bank received no part of the 
commission. 


Suit by T. S. Sales and wife against the Mercantile National Bank 
at Dallas. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Calvin Henson, of Littlefield, and Lockhart & Brown, of Lubbock, 
for appellants. 

Bartlett, Thornton & Montgomery, of Dallas, for appellee. 


ea a en erat 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1474. 
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MARTIN, J.—On May 31, 1928, appellants borrowed from appellee 
the sum of $2,500, payable in monthly installments of $31.25 each, 
evidenced by note of said date, and secured by a deed of trust on lot 
No. 4, block No. 70, town of Littlefield, Lamb county, Tex. 


This suit was instituted by appellants to have said loan declared 
usurious, to remove cloud from title, and to cancel said trust deed and 
in part for usurious penalty. The facts alleged to show usury were 
in substance that appellee, through its agent, A. G. Hemphill, nego- 
tiated and made the loan and demanded of and collected from appel- 
lants the sum of $100 as compensation for making same. Their petition 
then proceeds: ‘‘That said sum of $100.00, which plaintiffs paid to the 
said Mercantile Trust & Savings Bank, and its said agent Hemphill, 
represented 4 per cent. interest upon the sum of $2,500.00 advanced 
for the term of one year and was additional interest to the 8 per cent. 
interest reserved in said note and deed of trust, and that by reason 
thereof, these plaintiffs were required to pay, and did actually pay, to 
Mercantile Trust & Savings Bank, and to its said agent, interest on the 
said sum of $2,500.00, for the first year that said loan was in effect, 
at a rate in excess of 10 per cent. per annum, that is to say, a rate on 
the principal balance actually due slightly in excess of 12 per cent. 
per annum.”’ 

Upon the conclusion of the evidence the trial court peremptorily 
instructed the jury for appellee, and his action in so doing is here 
assailed by various propositions. 

We believe the undisputed facts required such action for at least 
two reasons: 

First. It conclusively appears that Hemphill’s authority was spe- 
cial and limited. He received appellants’ application for the loan, 
forwarded same to appellee for its approval, and same was actually 
approved by it, with which Hemphill had nothing to do. He collected 
a commission for himself. It is not claimed that appellee shared in 
this. No authority whatever was shown in Hemphill to actually make 
loans. His authority went no further than to solicit these, forward 
applications, and attend to the details of closing same, for which he 
charged the borrower a commission, which fact appellee knew. This 
charge was not the act of appellee. 

The facts respecting this phase of the case are almost identical with 
the recent case of Noel v. Panhandle Bldg. & Loan Ass’n (Tex. Civ. 
App.) 85 S.W.(2d) 773, 775 (writ refused). We quote briefly from 
this case: 


‘‘It is undisputed that Mr. Fraser and his associates had no au- 
thority from the appellee to make any loan; that appellee received none 
of the commission paid; that the negotiations for the loan began be- 
tween the appellants and Mr. Park, who was associated with Mr. Fraser, 





244 THE BANKING LAW JOURNAL 


therefore, if such agency was maintained, its authority was not gen- 
eral, but special and limited. 


‘* «The act of an agent, having only special and limited authority, 
in charging the borrower a fee by way of a commission for making a 
loan, or for examining title to property to be mortgaged to secure the 
amount of the loan, is not the act of his principal, and the fee so 
charged does not render the loan usurious.’’’ Noel v. Panhandle 
Bldg. & Loan Ass’n (Tex. Civ. App.) 85 S.W.(2d) 773, 775. 


Second. The written contract between the parties to the present 
controversy shows plainly that there was no intent to charge usury. 
The said trust deed contains the following stipulation: ‘‘. . . it being 
understood that in no event shall the maker of said note be required 
to pay for the use of the money more than ten per cent. interest per 
annum and proper expenses incident to the making of the loan.’’ The 
acceleration clause of the note provides only for the payment of the 
‘‘whole amount owing’’; that of the trust deed for ‘‘accrued interest”’ 
and ‘‘sums collectible.’’ These and other phrases, in connection with 
the quoted stipulation, bring this case clearly within the rule announced 
in many recent authorities, some of which are: Walker v. Temple Trust 
Co., 124 Tex. 575, 80 S.W.(2d) 935; Braniff Inv. Co. v. Robertson 
(Tex. Com. App.) 81 S.W.(2d) 45; Shive v. Braniff Inv. Co. (Tex. 
Civ. App.) 68 S.W.(2d) 564; Southern States Mortgage Co. et al. v. 
Lykes et al. (Tex. Civ. App.) 85 S.W.(2d) 780 (writ refused). 

Finally, it is argued that since the note contains an option of pay- 
ment, and there was an offer to pay any amount declared owing, the 
court erred in not permitting the payment of a balance of $964.13 due 
on the note (assuming the contract valid), and entering a judgment 
canceling the trust deed. This record, we think, shows that appellants’ 
suit was filed, tried, and disposed of on the theory of a usurious loan, 
not that appellants wanted to pay the balance due on the note accord- 
ing to its face and terms, and had been refused such right. The op- 
tion referred to by appellants is in the following language: ‘‘The 
option is hereby reserved to pay the entire amount owing hereon on 
the Ist day of any month, provided that written notice of the purpose 
to make such payment shall be given to said bank not less than thirty 
(30) days before the payment is made.’’ Appellant neither alleged 
nor proved any notice of the character set out. If the trial court’s 
attention was ever specially called to what is here suggested as the 
present desire of appellants, it has not been pointed out. If it had 
been, it was the right of appellee preserved by its contract to have the 
above notice. We are not impressed with the view that the tender 
of payment referred to had reference to any payment upon an admit- 
tedly valid contract. Under the above facts. we overrule this assign- 
ment. 


The judgment is affirmed. 








l- 


oe Vw Oo Ww 






THE BANKING LAW JOURNAL 






DEPOSITS IN TRUST 





In re Denison’s Estate, New York Surrogate’s Court, 284 N. Y. 
Supp. 705 










A man opened a savings account in his name in trust for his 
daughter and an account in an ‘‘aid association’’ also in trust for her. 
He retained possession of the passbooks until his death. It was held 
that, under the law of New York, the deposits created tentative trusts 
which became irrevocable on the death of the depositor and that the 
daughter was entitled to the funds. 

It was also held that these deposits did not constitute advance- 
ments to the daughter, under the New York Statute, Decedent Es- 
tate Law, § 85, which eliminates from consideration as an advance- 
ment money expended for the purpose of educating a child. The 
proof here indicated that the deposits were made for the purpose 
of providing for the daughter’s education. 

An advancement may be defined as a gift of real or personal 
property by a parent to a child in anticipation of the share of the 
estate which the child would be entitled to upon the death of the 
parent. The value of the advancement is charged against the child’s 
share. The doctrine is applicable to intestate estates only; it is 
founded upon the theory that a parent is presumed to intend that 
all of his children shall share equally in his estate, not only in what 
remains at the time of his death, but also in what came from him 
to the children by way of gift during his lifetime. The process of 
making the shares of the distributees equal, by taking into account 
gifts received by each distributee during the lifetime of the in- 
testate, is frequently described by the phrase ‘‘bringing the estate 
into hotchpot.’’ 































Proceeding in the matter of the estate of Arthur L. Denison, de- 
ceased, on accounting of the administratrix. 

Decree in accordance with opinion. 

Cross & Cross, of Utica, for petitioner. 

Fuller, Brown, Hubbard & Felt, of Utica, for Floyd Piper, general 
guardian of Ruth Denison. 


EVANS, S.—This is a proceeding for a judicial settlement. The 
decedent died intestate on September 16, 1934. He was survived by 
his widow, Dorothy C. Denison, who is the administratrix of the estate, 
and by an adopted daughter, Ruth Denison, who is a minor. 

The court is asked to determine the ownership of three accounts, viz. : 

1. Account in the Utica Savings Bank opened in April, 1931, in 
the name of the decedent in trust for Ruth Denison. 

2. Account No. 20931 in the Homestead Aid Association which 
was opened in January, 1928, in the name of decedent as trustee for 
Ruth Denison. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §431. 
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3. Account in the Homestead Aid Association opened March 27, 
1934, in the name of Dorothy C. Denison. 

These three accounts were personally opened by the decedent who 
retained the passbooks and which were found in a safe lock box after 
his death. 

Account No. 1 showed withdrawals on several occasions amounting 
in all to $4,500, leaving a balance of $182.17. Account No. 2 showed 
payments extending over a period of years, the total of which at the 
time of the death of the decedent was $2,344.50. 

These two accounts, I think, constituted revocable trusts during the 
lifetime of the decedent and upon his death became irrevocable. In re 
Totten, 179 N. Y. 112, 71 N. E. 748, 70 L. R. A. 711, 1 Ann. Cas, 900; 
Banking Law, § 249. 

This view seems to be supported by the settled law of the state. 

It is the contention of the administratrix that the amounts due on 
the two accounts in favor of Ruth constitute advancements to her and 
should be so charged. 

The underlying purpose of the statute pertaining to advancements 
seems to establish a rule whereby the interests of children may be 
equalized and fairness be effected in the distribution of an estate. 
Decedent Estate Law, § 85. 

I doubt whether the legislative intent includes a situation where 
the controversy is between a mother and daughter. Beebe v. Esta- 
brook, 79 N. Y. 246. 

Without deciding this phase of the controversy, the statute eliminates 
from consideration as an advancement money expended for the pur- 
poses of educating a child. The proof here indicates this purpose on 
the part of the decedent, and upon the law and facts I think that the 
accounts in favor of Ruth cannot be classed as advancements. 

Account No. 3 in the name of Dorothy C. Denison, the wife of the 
decedent, with the Homestead Aid Association of Utica, amounting to 
$175, is not a bank deposit and I think not subject to rules laid down 
by courts in dealing with deposits in banks. The custody of a saving bank 
book is important in cases involving gifts for the reason that presenta- 
tion of the book at the bank is essential in order to withdraw funds. 
An unqualified delivery of such a book from the owner to another with 
the intent to make a gift of the account is necessary to complete and 
validate such a gift. This is not true of a bank book of a commercial 
account subject to check. The book is not presented in order to with- 
draw funds. Delivery of the book from the owner to another will not 
constitute a gift. Custody of the book issued by a commercial bank is 
an immaterial matter. These observations assume cases in which the 
account is in the name of the depositor. The distinctions pointed out 
are found in Brophy v. Haeberle, 220 App. Div. 511, 221 N. Y. S. 698. 
No evidence has been submitted as to the precise nature of an ac- 
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count with the Homestead Aid Association of Utica, but, generally 
speaking, it appears to be an investment in shares of the association 
and entirely different from an ordinary account in a bank. Credit for 
payments is to Dorothy C. Denison. 

All of the surrounding circumstances indicate an intent on the part 
of the decedent that the shares or interest represented by the book 
should belong to his wife. 

The decedent parted with control over the money each time that he 
made a deposit or purchase of a share and the title was vested in 
Dorothy C. Denison. 

It was an irrevocable act and I hold and decide that Mrs. Denison 
is the owner of this account. 

Decreed accordingly. 


LOAN NOT MADE USURIOUS BY INSURANCE 
REQUIREMENT 


Sledd v. Pilot Life Insurance Company, Court of Appeals of Georgia, 
183 S. E. Rep. 199 


A loan is not rendered usurious by the fact that the lender re- 
quires the borrower to obtain a life insurance policy at his own ex- 
pense to be used as collateral, even though the policy is issued by 
the lender, an insurance company, where the premium does not ex- 
ceed the usual rate and the transaction is otherwise regular. 


Suit by the Pilot Life Insurance Company against Andrew Sledd. 
To review a judgment for plaintiff, defendant brings error. 

Affirmed. 

J. Howell Green, of Decatur, for plaintiff in error. 

Bryan, Middlebrooks & Carter and John A. Dunaway, all of At- 
lanta, for defendant in error. 


Syllabus Opinion by the Court 

SUTTON, J.—1. Usury is the excess over the legal interest charged 
by a lender to a borrower for the use of the lender’s money. It is the 
reserving and taking, or contracting to reserve and take, either directly 
or indirectly, by commission, discount, exchange, advances, or by any 
contract or contrivance whatever, a greater sum for the use of money 
than the lawful interest, the legal rate being 7 per cent., and it being 
usury to charge more than 8 per cent., with certain exeeptions not 
applicable here. Code 1933, §§ 57-101, 57-102; Bank of Lumpkin v. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Bdition) §1470. 
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Farmers’ State Bank, 161 Ga. 801, 810, 132 S. E. 221; Manget Realty 
Co. v. Carolina Realty Co., 169 Ga. 495, 150 S. E. 828. 

However, where an excess over the legal interest is paid for other 
good and valuable considerations beyond the mere use of money, it is 
not usury. Atlanta Mining & Rolling-Mill Co. v. Gwyer, 48 Ga. 9. 
A creditor and a debtor may contract that the latter shall procure a 
policy of insurance on his life or that of some other person and assign 
it to the creditor as collateral for the loan; or the creditor, having an 
insurable interest in the life of the debtor, may, for the purpose of 
indemnifying itself alone, procure a policy on the life of his debtor 
and include against the debtor the cost of obtaining and maintaining 
the insurance. Exchange Bank v. Loh, 104 Ga. 446, 31 S. E. 459, 44 
L. R. A. 372. A policy of insurance on which the premium has been 
paid is a contract between the insurer and insured based on a valuable 
consideration. See Code 1933, § 56-901. Therefore, where the lender 
requires, as collateral security for the loan to be made, that the bor- 
rower obtain at his own expense a policy of insurance on his own life 
or that of some other person, in a reputable insurance company doing 
business in this state, and the lender, being itself a reputable insurance 
company doing business in this state, issues to the borrower a policy 
on the life of his son, which is assigned to the lender to secure the loan, 
the specified rate of interest charged on the loan being 2 per cent. below 
the maximum rate of interest that could be charged, and the amount 
of the annual premium for the insurance not being any more than the 
customary rate where policies of like kind were issued by the lender 
as an insurer to nonborrowers, such premium could not be counted as 
a charge by the lender for the money lent, thereby rendering the in- 
terest and charges for the loan more than the legal rate and therefore 
usurious. The premium, being what is claimed as excess over the legal 
interest, was paid to the lender as a life insurance company for valuable 
consideration received by the borrower, a life insurance policy and 
protection thereunder, although it was required by the lender as col- 
lateral security. See New England Mtg. See. Co. v. Gay (C. C.) 33 
F. 636; Niles v. Kavanagh, 179 Cal. 98, 175 P. 462, 1 A. L. R. 831; 
Heaberlin v. Jefferson Standard Life Ins. Co. (W. Va.) 171 S. E. 
419; Washington Life Ins. Co. v. Paterson Silk Mfg. Co., 25 N. J. Eq. 
160; John Hancock Mut. Life Ins. Co. v. Nichols, 55 How. Prac. 393; 
note, 21 A. L. R. 876; 66 C. J. 232, 236; note, 1 A. L. R. 834; Fried- 
man v. Wisconsin Accept. Corporation, 192 Wis. 58, 210 N. W. 831, 
53 A. L. R. 758. The premium charged did not inure to the benefit 
of the lender as such, but was the consideration charged and earned 
by it as a life insurance company. There was therefore no violation 
of the principle that anything given in excess of legal interest which 
inures to the benefit of the lender will be considered usury. 

3. The substance of the plea was that the usury consisted in the 
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lender requiring that the defendant procure in some reputable life in- 
surance company doing business in this state a policy of insurance on 
his life or on the life of some other person, and assign it as collateral 
security for the loan, which the defendant did, and the policy was is- 
sued by the lender, it being a reputable life insurance company doing 
business in this state; that the premium charged for the insurance by 
the lender as a life insurance company in connection with the interest 
charged, which was 6 per cent. per annum, was in excess of the legal 
rate of interest, and made the contract usurious. This plea was prop- 
erly stricken on demurrer. It is to be noted that the defendant was 
not required to take out the insurance with the plaintiff company, but 
only with some reputable insurance company doing business in this 
state, and the maximum rate of interest was not charged on the loan, 
and the premium charged was not alleged to be more than was cus- 
tomarily charged nonborrowers for similar insurance coverage. 

4. There being no issuable defense filed, the judge did not err in 
directing a verdict for the plaintiff for the full amount of principal, 
interest, and attorney’s fees; the defendant having admitted the execu- 
tion of the note and the receipt of notice of attorney’s fees. 
Judgment affirmed. 





















CREDIT BUREAU NOT LIABLE FOR 
INACCURATE REPORT 






Globe Home Improvement Co. v. Perth Amboy Chamber of Commerce 
Credit Rating Bureau, Court of Errors and Appeals of 
New Jersey, 182 Atl. Rep. 641 










In making a credit report to a subscriber, a credit bureau omitted 
to list a mortgage which had been placed on the property of the 
person whose credit was being reported on. The contract between 
the parties provided that the accuracy of reports furnished would 
be in no manner guaranteed. It was held that, in the absence of 
fraud or deceit on the part of the credit bureau, it was not liable 
to the subscriber in an action for negligence. 















Syllabus by the Court 
1. Where there is no fraud or deceit, a credit bureau contracting 
for a consideration to supply to plaintiff information regarding credit 
is answerable therefor according to the terms of its contract and to 
those alone. 
2. Contracts against liability for negligence are valid except in 
those cases where a public interest is involved. 








NOTE—VFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §851. ; 
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Appeal from Supreme Court. 
Action by the Globe Home Improvement Company against the 
Perth Amboy Chamber of Commerce Credit Rating Bureau, Incor- 
porated. From a judgment for defendant after entry of an order strik- 
ing the complaint, plaintiff appeals. 
Affirmed. 


Silber & Silber, of Newark, for appellant. 
Blanchard & Carey and Robert Carey, Jr., all of Newark, for re- 
spondent. 


WOLFSKEIL, J.—This appeal brings up a judgment of the Su- 
preme Court in favor of the defendant and against the plaintiff after 
entry of an order striking plaintiff’s complaint. There are three 
grounds of appeal, only two of which are argued. The first is that it 
was error to strike the complaint. The second that the trial court re- 
fused to strike the answer. 

The action is against a credit bureau for having negligently omitted 
from its report a mortgage on the property of the person as to whom 
a credit report was asked. The report was furnished in pursuance of a 
written contract which provided that such report ‘‘is based upon in- 
formation obtained in good faith by the agent from sources deemed 
reliable, the accuracy of which, however, is in no manner guaranteed.’’ 
The complaint sounds solely in tort ‘‘because of the negligence and 
carelessness of the defendant in making and preparing the report.’’ 
There is no allegation involving bad faith and the contract is ignored. 

It must be borne in mind that this is a case of contract and not of 
service. The defendant contracted for a small consideration to supply 
the plaintiff with information regarding credit. The defendant was 
not employed as a servant or an agent to do work for the plaintiff; it 
was an independent contractor. It was answerable therefor according 
to the terms of its contract and according to those alone. The plaintiff, 
realizing that all that it could recover for breach of the contract, by 
reason of the limitation of liability, was the $2.75 paid therefor, sought 
to hold the defendant for negligence as though it were its agent em- 
ployed to gather information. Undoubtedly but for the limitation the 
defendant would have been answerable for any damage naturally 
resulting to the plaintiff by reason of the breach. It certainly would 
not be liable because of negligence, but because it had broken its 
contract. 

The plaintiff had a right to make an unlimited contract without 
restriction if the defendant was willing to furnish the information with 
the sole liability therein provided that would attach thereto, in which 
case it is to be assumed that it would have paid a premium consistent 
with that obligation; or it had a right as it did to make a contract pre- 
sumably for a much smaller sum in which good faith alone in the per- 
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formance of the contract would be implied. If parties who make 
ordinary contracts cannot agree to limit the extent of liability, it is 
difficult to see where such a ruling would lead us. Contracts against 
liability for negligence we think are universally held valid except in 
those cases where a public interest is involved, as in the case of carriers, 
and in such ease the action is not on the contract or its breach, but on 
the failure to perform a public duty. See Tomlinson v. Armour & Co., 
75 N. J. Law, 748, 70 A. 314,19 L. R. A. (N. 8.) 923. 

As we read the authorities they are practically at one with the 
conclusion reached in the court below. Appellant cites cases from New 
York, and particularly the case of Ultramares Corporation v. Touche, 
255 N. Y. 170, 174 N. E. 441, 74 A. L. R. 1139. Also in our own 
state Ashmore v. Towing Co., 28 N. J. Law, 180, and sundry writers 
and compilers. None of these, as we read them, sustain the contention 
made here. 

Williston on Contracts, p. 2689 is dealing with employments, and 
nobody contends that an employee is not obligated to use care in the 
performance of his work. 18 R. C. L. p. 1000, is flatly against the ap- 
pellant when it declares that a mercantile agency securing information 
is obliged to use due care in its collection and is liable in the absence 
of contracted exemption for its own negligence. In 40 C. J: p. 638, 
the right to limit the liability of a mercantile agency is clearly recog- 
nized. 

To the same result it seems to us is the New York case cited. In 
it two counts were filed in an action against Touche, a public account- 
ant, who had contracted to make a report of a certain business con- 
cern. A third party claiming to be injured by the report emanating 
from the work of the accountant brought suit; one count in negli- 
gence, and the other in deceit. It was held that the action in deceit 
alone could be sustained. Judge Cardozo, writing the opinion, remark- 
ing that ‘‘Liability for negligence if adjudged in this case will extend 
to many callings other than an auditor’s. . . . Title companies insur- 
ing titles to a tract of land, with knowledge that at an approaching 
auction the fact that they have insured will be stated to the bidders, 
will become liable to purchasers who may wish the benefit of a policy 
without payment of a premium... . Negligence, moreover, will have 
one standard when viewed in relation to the employer, and another 
and at times a stricter standard when viewed in relation to the public.’’ 
And in the syllabus: ‘‘Public accountants owed employer duty to make 
certificate without fraud and with care and caution proper to their 
ealling.’? It was held that the case was for the jury on the question 
of fraud because the facts in that case were sufficient to show it. In 
our case there is no allegation of fraud, and negligence is relieved 
against by the contract. The trial court rightly decided that liability 
did not attach, and for these reasons the judgment is affirmed. 
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DEPOSIT 


Peoples Bank of Denton v. Turner, Court of Appeals of Maryland, 182 
Atl. Rep. 314 


A deposited her own money in a savings account in the names 
of ‘‘A or B, or survivor,’’ A retaining possession of the passbook. 
The bank later came into possession of a note on which B was liable. 
It was held that the bank could not apply the joint deposit to the 
satisfaction of B’s individual note. 


Action by Annie E. Turner against the Peoples Bank of Denton, 
wherein defendant claimed a set-off. Judgment for plaintiff, and de- 
fendant appeals. 

Affirmed. 

J. DeWeese Carter, of Denton, and T. Hughlett Henry, of Easton, 
for appellant. 

Frederick W. C. Webb, of Salisbury (William W. Travers, of Salis- 
bury, Edward T. Miller, of Easton, and Woodcock, Webb, Bounds & 
Travers, of Salisbury, on the brief), for appellee. 


BOND, C. J.—The appellant bank, having a sum of money on de- 
posit in its savings department in the names of ‘‘ Annie E. Turner or 
Florence E. Thompson, or survivor,’’ claimed a right to set off against 
its liability on the deposit a note of Florence E. Thompson’s in a larger 
amount. The claim was not successfully maintained in a suit against 
the bank by Miss Turner, and rulings of the trial court considered un- 
favorable to its form the subject of this appeal. 

Miss Turner, in the year 1927, withdrew money from a savings 
account she had in the Bank of Ridgely in the same county, received 
for it a draft to her order on the Union Trust Company of Baltimore, 
and gave the draft, indorsed by her, to her brother-in-law, A. W. 
Thompson, with instructions to deposit the amount in the savings de- 
partment of the People’s Bank of Denton as it was actually deposited, 
to the credit of ‘‘Annie E. Turner or Florence E. Thompson, or sur- 
vivor.’’ Florence E. Thompson was Miss Turner’s sister. Thompson, 
making the deposit, indorsed the draft himself, and he was given a 
passbook. There was testimony on behalf of the bank that he declared 
the money to be his own, and that he subsequently made additional 
deposits on the account and bringing the passbook, made withdrawals. 
On the other hand, there was testimony from which the jury could find 
as a fact that Miss Turner alone continued in sole ownership of the 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §723. 
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money, took and retained the passbook, and made all deposits and all 
withdrawals except one made for her by Mrs. Thompson, with the pass- 
book temporarily in her possession for that purpose. 

In 1931, the People’s Bank bought the assets and assumed the lia- 
bilities of the Bank of Ridgely, and the latter became a branch of the 
People’s Bank. In that transaction the note of Mrs. Thompson’s, given 
by her to the Bank of Ridgely, was taken over, and there was testimony 
that it was valued as an asset on the supposition that the People’s 
Bank would have security in the right to set off money in the savings 
account in the two names. In 1934, Miss Turner attempted to with- 
draw the whole amount remaining on deposit, sending the passbook and 
a check for it, but the bank refused payment on the ground that it 
had this lien or right to set-off. Miss Turner’s present suit for the 
full amount of the deposit followed. 


The contentions of the bank on appeal all proceed from an assump- 
tion that the entry of the deposit, on its face, gave the bank a lien or 
right to set it off against the debt due from a single one of: the two 
persons named. And in that the court is not able to agree. It is true 
that the entry rendered the deposit subject to withdrawal by either 
one. See Code, art. 11, § 76. And it served to designate those with 
whom and against whom the bank had the rights and obligations in- 
cidental to deposits. But it did not designate any separate interests in 
them, and mark the deposit as belonging to either one. Separate in- 
terests were left undetermined by it. Separation, for ascertainment of 
a right of set-off which the bank might have against either one, could 
be worked out only by external evidence. And the external evidence 
received fails to support a finding that Mrs. Thompson had a separate 
interest in the money which would make it applicable to the payment 
of her debt. On the contrary, it tends to show that Miss Turner was 
the sole actual owner, as the jury found. Many past decisions of this 
court illustrate the possibility that under the same or similar entries 
deposits of money might represent funds of both persons, or of one 
not indebted. Matthias v. Fowler, 124 Md. 655, 93 A. 298; Whalen v. 
Milholland, 89 Md. 199, 43 A. 45, 44 L. R. A. 208. 

The record does not disclose any rules or by-laws of the bank con- 
trolling presentation of the passbook for withdrawals, but the argu- 
ments in the case seem to assume that the passbook was required, as 
usual. And if this be true, the bank’s obligation was to pay out the 
money to that one of the two who came with the passbook. Mercantile 
Savings Bank v. Appler, 151 Md. 571, 576, 135 A. 373. A set-off 
against Mrs. Thompson’s debt could be had only by debarring all privi- 
leges and rights that might be secured to Miss Turner by the entry 
and by retention of the book. Instead of paying as it contracted, to 
either who might come with the book, the bank would be selecting one 
payee of the two, in disregard of the interest of the other, and in dis- 
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regard of the effect of possible retention of the book by that other. This 
it could not do. It had only such rights as were consistent with the 
entry and any interests in either person not determined by the entry. 
United States v. Butterworth-Judson Corp., 267 U. 8. 387, 395, 45 
S. Ct. 338, 69 L. Ed. 672; Darnall v. Hill, 12 Gill & J. 388, 397. 


Whether an obligation to either of two persons in the alternative is 
to be classed as one to them jointly appears to be a question on which 
opinions have not agreed. It is a form which has rarely occurred 
except in negotiable instruments and entries of bank deposits. 1 Willis- 
ton, Contracts, § 325; Pothier, Obligations (Evens’ Ed.), vol. i, 226 
and vol. ii, Appendix XI. Prior to the enactment of section 8 (5) of 
the Uniform Negotiable Instruments Act, Maryland Code, art. 13, § 27 
(5), notes or bills payable to either of two persons were held not ne- 
gotiable because of uncertainty in the payee. Story, Promissory Notes 
(6th Ed.) § 33. But it was commonly held that there was a right in 
the payees to sue jointly. 1 Williston, Contracts, supra; Brannan, 
Negotiable Instr. Law (5th Ed.) 167; Crawford, Negotiable Instr. Act 
(4th Ed.) 30 and 31. Review of decisions, note, 50 L. R. A. (N. 8.) 
1097, etc. In the case now considered, the court is not concerned with 
any question of completion of a gift to one of the two persons, or with 
a right of survival in the fund. We have no concern with a question 
of joint tenancy and its incidents. The question is only whether dur- 
ing the lives of both persons named, the bank was limited in its rights 
by such interests as both might have under the deposit as it was made. 
And we find that it was. Whether ownership in the deposit under the 
entry was joint, or joint and several, in the two sisters, the debt of 
one could not affect the right of the other. Cohen v. Karp, 143 Md. 
208, 211, 122 A. 524; Fidelity & Deposit Co. v. Poe, 147 Md. 502, 128 
A. 465; 1 Morse, Banks and Banking, § 324. 

A special plea filed on behalf of the bank alleged the entry of the 
deposit as described, and the taking over of Mrs. Thompson’s note in 
reliance upon a right of set-off; and a demurrer to that plea was sus- 
tained. Upon the reasoning stated, these facts are insufficient to show 
a right of set-off, and there was no error in the ruling. 

Exceptions taken by the bank were mostly to refusals of the trial 
court to require proof of knowledge in the bank as a prerequisite to 
consideration of Miss Turner’s contention that she had an interest to 
which Mrs. Thompson’s note could not be applied. For lack of that 
preliminary proof, error is thought to exist in the admission of evi- 
dence offered by the plaintiff, Miss Turner, that the money originally 
deposited in the People’s Bank belonged to her, that she held possession 
of the passbook, that all withdrawals were made by her or for her, and 
that Mrs. Thompson never added to the deposit. On the same ground 
exception was taken to exclusion of evidence offered by the bank to 
prove lack of that knowledge on its part. And, again, on the ground 
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of lack of proof of this preliminary knowledge in the bank, exception 
was taken to rulings on prayers of the parties for instructions to the 
jury excluding the knowledge as an essential to the plaintiff’s recovery, 
granting prayers of the plaintiff that it be excluded and rejecting 
prayers of the defendant that it be made so essential. 

Miss Turner’s evidence was relevant and necessary to the establish- 
ment of the rights she contended for, in opposition to the right of set-off. 
The bank’s evidence that it had no knowledge of the extraneous facts 
tending to prove Miss Turner’s separate interest was, on the other hand, 
irrelevant, because the right, or absence of right, of set-off contended 
for depended entirely, as we find, upon the existence of facts extraneous 
to the entry of the deposit and the limited knowledge it afforded the 
bank, and the bank’s knowledge was outside the ground of inquiry. 
For the same reason the trial court’s refusal, in its rulings on the 
prayers for instructions, to render a finding of this knowledge in the 
bank essential to recovery by Miss Turner, cannot be held erroneous. 
No reversible error in any other ruling has been found. 

Judgment affirmed, with costs. 





















CIRCUMSTANCES UNDER WHICH DEPOSIT IN 
TRUST BELONGS TO THE SURVIVOR 







Bollack v. Bollack, Court of Appeals of Maryland, 182 Atl. Rep. 317 






A man about seventy-five years of age, having a deposit in his 
name amounting to $32,900, went to the bank with his five children 
and transferred the deposit to new trust accounts in the name of 
his different children. Each account was entitled in the following 
form : ‘‘Peter Bollack in trust for himself and (child), joint owners, 
subject to the order of Peter Bollack, balance at the death of either 
to belong to the survivor.’’ It was held that each account created 
a revocable trust in favor of the child named and that, in the ab- 
sence of evidence indicating that the depositor did not intend to 
create a trust, the children were entitled to the deposits upon the 
death of the depositor. 

The parties objecting were the children of a deceased son of the 
depositor. One ground of objection was that the children had ex- 
ercised undue influence over the mind of the depositor. It was held 
that the evidence presented was insufficient to establish this claim. 




















Suit by George M. Bollack, Nathaniel B. Bollack, an infant, by Anna 
McMullen, his mother and next friend, and another, against John 
Bollack, individually, and John Bollack and Benhardt Bollack, admin- 










NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Fdlition) §430. 
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istrators of the estate of Peter Bollack, deceased, and others. From a 
decree dismissing the bill, the plaintiffs appeal. 

Decree affirmed. 

W. LeRoy Ortel, of Baltimore, for appellants. 


Isaac Lobe Straus and Herbert R. O’Conor, both of Baltimore, for 
appellants. 


OFFUTT, J.—Peter Bollack, Sr., on April 16, 1934, died in his 
eightieth year, at the home of his children, William, Mary, and Eva, 
at 2826 Elliott street, Canton, Baltimore, Md. He left to survive him 
five children, John, William, Benhardt, Mary, and Eva, and George M. 
Bollack, Emma T. Barnes, and Nathaniel V. Bollack, children of Peter 
Bollack, Jr., a deceased son. 

Until he retired, he had been a cooper in the employ of the Standard 
Oil Company. His education stopped at the second or third grade in 
school, he could write his name, and possibly read. For some time be- 
fore his death he was ‘‘blind in one eye’’ and his ‘‘hearing was not 
altogether good.’” The home in which he lived was a modest one, and 
for some time prior to his death his two daughters were rather put to 
it to make both ends meet. They had been employed in a shirt factory, 
but it had closed, and they were for a time apparently without employ- 
ment and without resources. The home was poorly equipped, it had 
neither electricity nor a bath tub, and the cooking was done on a wood 
stove or a two-burner gas stove. 

In 1927 or 1928 Peter Bollack, Sr., received from the estate of 
Joseph H. Pfister between $30,000 and $40,000 in cash, and on May 8, 
1929, he opened an account with the Canton National Bank with a 
deposit of $6,650 which was increased from time to time until it exceeded 
in 1931, $35,000. On June 20, 1933, that account was closed, and the 
amount then credited to it, $32,900, redeposited in six different accounts, 
the amount deposited to the credit of each of five accounts at that time 
was $6,000, and the balance, $2,900, was deposited to the credit of 
‘*Peter Bollack in trust for himself and (child), joint owners, subject 
to the order of Peter Bollack, balance at the death of either to belong 
to the survivor.’’ Each of the other five deposits was in the same form 
except that in four of them the name of one of the other four children 
appeared instead of the name of Eva, and in the fifth the name of Eva 
appeared as in the $2,900 deposit. There were then, instead of the 
single account of Peter Bollack to which was credited $32,900, six 
accounts, one for $6,000, and one for $2,900 credited in the form stated 
above to Peter Bollack in trust for himself and Eva, and four for 
$6,000 each, and each credited in the same form to Peter Bollack in 
trust for himself and successively one of the other four children. 

Following Peter Bollack’s death in 1934, the three children of Peter 
Bollack, Jr., brought this suit against the five surviving children of 
Peter Bollack, against his administrators, and against the Canton Na- 
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tional Bank (1) to enjoin the withdrawal of the funds credited to these 
several accounts, (2) to enjoin the transfer or other disposition of any 
passbooks issued by the bank, or of any securities in a safe deposit box 
of Peter Bollack, and (3) to have the funds credited to these several 
accounts, and any securities found in the safe deposit box 
declared to be the property of the estate of Peter Bollack. The grounds 
given for that relief were (a) that at the time the six accounts were 
opened Peter Bollack was mentally incapable of executing a valid deed 
or contract, and (b) that he was coerced and unduly influenced to open 
the five accounts, each of which was in the form stated above for the 
benefit of one of his five children then living. The bank answered sep- 
arately, disclaimed any interest in the controversy other than that of a 
depositary, and announced its intention to await and abide by the 
court’s decision. The other defendants filed a joint answer denying 
the allegations of undue influence and want of mental capacity, ad- 
mitting the allegations of pedigree and history, and calling for proof 
of certain other allegations. At the hearing on those issues, at the con- 
clusion of the plaintiffs’ evidence, the court announced that it would 
dismiss the bill, which was accordingly done. The appeal is from that 
decree. The questions which it submits are whether, conceding the truth 
of the plaintiffs’ evidence, it is sufficient to show (1) that Peter Bollack 
did not create ‘‘a trust fund’’ for each of his five children, (2) if he 


did, were his acts the result of undue influence exercised and practiced 
upon him by those defendants. The issue of a want of mental capacity 
to create the several trust funds was abandoned at the trial and need 
not be considered. i 

Undue Influence 4 


Considering these questions in inverse order, the natural and or- 
dinary presumption is, that where one in the full possession of his 
mental faculties executes a deed, will, or other instrument, conferring 
a benefit upon another, by affixing his signature thereto, that his act is 
free, intentional, and voluntary, Devlin on Deeds, § 84, Jones on Evi- 
dence, § 191, but the presumption is rebuttable, and has no application 
where a beneficiary under the instrument stands in a confidential re- 
lation to the donor. Except where the nature and consequences of: the 
provisions of the instrument itself, or the relationship of the parties and 
beneficiaries furnish some proof of undue influence, the burden of 
showing that it was the result of such influence is upon the person 
alleging that fact. Id., Birchett v. Smith, 150 Md. 369, 379, 133 A. 117. 
There is no such proof in this ease. 

Peter Bollack appears from the evidence to have been a man not 
easily influenced, life had apparently taught him the value of thrift, 
he permitted the children with whom he lived to eke out a scanty 
existence wanting not only the comforts, but at times doubtful of having 
even the necessities of life when he had over $30,000 in cash to his 
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credit in the bank, without giving them help they sorely needed, but 
while hard, in a sense, he was withal not an unkindly man. In the 
later years of his life he saw little of the children of: his son Peter. 
That son was divorced from his wife in 1914, and after that his children 
lived with their mother, who remarried, and he lived with his father 
until the last two years of his life when he lived alone. He was an 
invalid for fifteen or seventeen years immediately before his death, and 
he died at the age of fifty-two. He was on friendly terms with his 
father, who ‘‘took his death very hard.’’ After the divorce, Peter 
Bollack, Jr.’s children saw their grandfather quite often for a time, 
but in later years they visited him infrequently, although their rela- 
tions continued to be friendly. The attitude of their uncles and aunts 
towards them in the last years of their grandfather’s life was cold and 
unfriendly. 

The relations of the Bollack family were in that state when on June 
20, 1933, Peter Bollack and his five children appeared at the Canton 
National Bank for the purpose of dividing in the manner described 
above the fund which Peter had on deposit there. Joseph L. Leitzer, 
auditor of the bank, who actually attended to the details of the trans- 
action, attempted to describe the occasion, to tell what actually occurred, 
but not unnaturally after the lapse of so long a time his evidence was 
vague and unsatisfactory. Reduced to its essential facts, it amounts to 
this: Mr. Bollack and his five children appeared at the bank together, 
they had some conversation with a Mr. Bramble, its vice-president, and 
he took them to Leitzer and instructed him to open the accounts in 
such a manner that Peter Bollack would have ‘‘control of it during 
his lifetime. . . .’’ Leitzer then took them to the ‘‘board room’’ and 
prepared the signature cards and passbooks. At that time ‘‘all of 
them were talking,’’ but the record fails to show that Peter Bollack 
said anything at any time directly to Leitzer to his definite recollection. 
He said ‘‘there was a general conversation—the purpose of coming to 
the bank was to arrange the accounts so that Mr. Peter Bollack would 
have control, and at his death it would go to his children,’’ ‘‘the general 
idea was that he came to the bank to fix these accounts in the same 
manner we fix all accounts of that kind.’’ Peter Bollack himself, so 
far as the witness knew, gave him no instructions as to what he was to 
do, but in preparing the entries he carried out the instructions given 
by Bramble, but it does not appear who instructed Bramble. Leitzer, 
however, after he had prepared the signature cards, explained to Peter 
Bollack ‘‘that we were opening this account in such a manner that he 
would have control of it during his lifetime, and at his death it would 
go to the children, and he assented to that.’’ He did not explain to 
him the meaning of the words used in the formula such as ‘‘joint 
owners’’ and ‘‘trust,’’ he did not know whether Mr. Bollack could 
read, and he assumed that he assented, he thought that Bollack under- 
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stood him, he ‘‘presumed that he understood him, he ‘‘considered’’ 
that he understood him, he did not know whether he expressed his 
assent by saying ‘‘Yes’’ or by nodding his head. He did, however, 
after Leitzer had explained to him the meaning, purpose, and effect of 
the several signature cards, sign them, and while on some of the cards 
his signature indicates feebleness, nervousness, or both, on others it 
was for one of his age and education quite firm and legible. 

This evidence is obviously inadequate to furnish any objective proof 
of Mr. Bollack’s state of mind on that occasion other than this, that he, 
after a truthful and accurate explanation of the purpose and meaning 
of the legend on the signature cards, did in fact actually sign them. 
That is the controlling and sufficient fact. For if he was mentally 
competent, and that is not disputed, it must be inferred that he under- 
stood the clearly expressed and accurate explanation of the effect his 
signature would have, and that explanation was given to him before he 
signed the cards. There was evidence that his hearing was slightly 
affected, but he talked with his children, took part in the general con- 
versation, and when the explanation was given by the witness, Mr. 
Bollack was sitting ‘‘right next’’ to him, and in the witness’ mind 
there was ‘‘no question but that he heard’’ the explanation, and it may 
certainly be inferred that if he had not heard what the witness said 
Bollack would have asked him to repeat it. 


Establishing Trust as to Bank Account 


The second question is whether Peter Bollack, Sr., did in fact, by 
executing the several signature cards, create trust funds in favor of his 
five children who are appellees in this case. 

Unexplained, the entry itself is a sufficient declaration of a rev- 
ocable trust. Milholland v. Whalen, 89 Md. 212, 216, 48 A. 43, 44, 
44 L. R. A. 205, Stone v. National City Bank, 126 Md. 231, 94 A. 657, 
Restatement of the Law of Trusts A. L. I. § 68, because it indicates 
an intention to create such a trust. That is to say, the signature cards 
were themselves evidence of such an intention, but it may be rebutted 
by proof that in signing them the donor had no such intention, Id. 
Until such proof appears, the intention manifested by the cards must 
prevail. 

Two leading cases in which this question has been considered by this 
court are Whalen v. Milholland, 89 Md. 199, 43 A. 45, 44 L. R. A. 208, 
and Milholland v. Whalen, supra. In the first case, the owner of money 
deposited it to his and another’s credit as joint owners, payable to the 
order of either or the survivor. In determining the effect of that 
language, the court considered only whether it constituted a gift, and 
not whether it created a trust, but in the second case, where the de- 
posit was made by the donor in her name ‘“‘in trust’’ for herself and 
another as joint owner, subject to the order of either, the balance to 
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belong to the survivor at the death of either, it considered two ques- 
tions, one, whether there had been a gift or transfer of the fund, and, 
if so, whether the fund so transferred was impressed with a trust. In 
the first case, it reached the conclusion that there was no completed 
gift, because there was no immediate transfer of the fund to an exist- 
ing donee since the donor retained absolute and complete control over 
it. But in the second ease it was held that the declaration of trust 
operated to immediately transfer the legal interest in the fund to the 
trustees named, even though, as in that case, the donor was also the 
trustee, and it was said that the validity of the trust depended ‘‘ wholly 
upon the intention of the depositor, and an apt declaration of the 
trust.’’ It was also stated that ‘‘it is the donor’s act which originates 
the trust, and it is the intention with which he does the act that is 
material.’’ The rule stated in Milholland v. Whalen, supra, has been 
repeatedly approved in this court, Ghingher v. Fanseen, 166 Md. 519, 
529, 172 A. 75, and cases there cited, and is consistent with this state- 
ment of it in the Restatement of the Law of Trusts, § 58: ‘‘ Where a 
person makes a deposit in a savings account in a bank in his own name 
as trustee for another person intending to reserve a power to withdraw 
the whole or any part of the deposit at any time during his life time 
and to use as his own whatever he may withdraw, or otherwise to re- 
voke the trust, the intended trust is enforceable by the beneficiary upon 
the death of the depositor as to any part remaining on deposit on his 
death if he has not revoked the trust.’’ In a comment to that section, 
the Institute adds: ‘‘In the absence of evidence of a different intention 
of the depositor, the mere fact that a deposit is made in a savings bank 
in the name of the depositor ‘as trustee’ for another person is sufficient 
to show an intention to create a revocable trust.’’ 


Littig v. Vestry of Mt. Calvary Protestant Episcopal Church, 101 
Md. 494, 61 A. 635, Stone v. National City Bank, supra, Reil v. Wempe, 
145 Md. 448, 125 A. 738, Gimbel v. Gimbel, 148 Md. 182, 128 A. 891, 
emphasize the rule that where the terms of the deposit create a valid 
trust, and it appears that the donor has either executed, or expressly 
assented to them, in the absence of any showing that the donee stood 
in a confidential relation to the donor, the burden is upon one alleging 
that it was not the intention of the donor to create a trust to prove that 
fact. 

For reasons which it is unnecessary to repeat, the appellants in this 
ease failed to meet that burden. Apart from vague suspicions, based 
upon the hostility of their uncles and aunts to the children of their 
deceased brother, there is literally nothing in the record to show that 
the declaration on the several signature cards did not express the fixed 
and deliberate intention of the donor. It is true that the five children 
must have known, when they accompanied their father to the bank, 
why he went there, but in the absence of any evidence to indicate that 
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they molded his purpose, or influenced his acts, it cannot be assumed 
that because they knew what he intended to do, that what he did ex- 
pressed their intention but not his. On the contrary, their presence 
there would rather indicate that what he did was to carry out a plan 
of which he had informed them before their visit to the bank. He 
knew the number of his children, he knew the amount of his deposit, 
he knew the amount deposited in each of the five trusts, and he knew 
the balance remaining after the subtraction of those amounts from the 
original deposit and that amount he reserved for current expenses, 
for to quote Leitzer, ‘‘The old gentleman said they would use that 
account to withdraw funds from time to time for expenses.’’ He must 
therefore have known that that division left nothing for the children 
of Peter, his son, and he must have intended to exclude them. He was 
told the effect of the legend on the signature cards, it was read to him, 
explained to him, and he had the cards on which it appeared before 
him when he signed them. It does not appear that he had ever ex- 
pressed any intention different from that indicated on the cards, or 
that he had ever intended any other division of his estate than that 
which they effected. Under such circumstances, mere suspicion based 
upon nothing more tangible than the fact that the five children were 
unfriendly to the appellants is not sufficient to strike down what ap- 
pears from all the evidence to have been deliberate and intentional 
acts of the donor, done openly, and in the manner in which such transac- 
tions are ordinarily and usually carried out. 

In the course of the trial, exceptions were noted by appellants to 
rulings upon questions of evidence, but since they were not mentioned 
in the oral or written arguments in this court, they will be regarded 
as abandoned, and need not be discussed further than to say that in 
reaching the conclusion announced in this opinion, the evidence affected 
by the exceptions has not been considered. 

It follows from what has been said that the decree appealed from 
must be affirmed. Decree affirmed with costs. 





































LIABILITY OF SURETIES ON DEPOSITARY’S 
BOND 






Wyoming Township v. Hekman, Supreme Court of Michigan, 264 
N. W. Rep. 847 












Persons who were stockholders and directors of a bank which 
had been designated as depositary for township funds, signed the 
bank’s depositary bond as sureties. Later the township requested 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $1395. 
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and received a new bond which was signed by a surety company 
as surety. It was held that, in the absence of an express reserva- 
tion of the township’s rights against the individual sureties on the 
previous bond, the taking of the new bond relieved them from 
liability. 


Action by Wyoming Township, Kent County, Michigan, against 
John Hekman and others. Judgment for plaintiff, and defendants 
appeal. Reversed. 

Argued before the Entire Bench. 

Cornelius Hoffius and Norris, McPherson, Harrington & Waer, all 
of Grand Rapids, for appellants. 

Messinger & White and Linsey, Shivel & Phelps, all of Grand 
Rapids, for appellee. 


BUSHNELL, J.—The defendants, who were stockholders and di- 
rectors of the Galewood-Wyoming State Bank, appeal from a judg- 
ment in the sum of $10,376.26 entered against them as sureties on a 
depository bond of their bank which was given to plaintiff township 
on January 9, 1931. 

Plaintiff’s township board adopted the following resolution April 12, 
1930: ‘‘Moved and seconded that Galewood-Wyoming State Bank, 
Wyoming Park State Bank and the Grandville State Bank be desig- 
nated as depositories for township funds for the current year, each 
bank so designated to be required to file an approved surety company 
bond to the township in the sum of $10,000. Carried.’’ 

The Galewood-Wyoming State Bank then filed its bond in the sum 
of $10,000 with Fidelity & Deposit Company of Maryland as surety, 
which was formally accepted by resolution of the board on April 26, 
1930. 

During the taxpaying period of December, 1930, the deposits of the 
township in this bank were materially increased by the proceeds of the 
sale of nearly $100,000 of fire and water bonds. By April 11, 1931, 
almost $70,000 of this amount had been withdrawn, evidencing the 
temporary nature of these additional deposits. 

The bond now in question was given to the township supervisor, 
Harry T. Emmons, by the bank upon his request for additional secu- 
rity. He testified that he accepted it on behalf of the township, put 
the bond in the township safe in his office, and it was there when he 
turned the safe over to his successor, George Tilma. The testimony 
shows that Supervisor Tilma found the bond in the safe some time 
later. No formal entries were made in the township records as to the 
demand for this bond, its reception or approval. The bond recited: 


‘‘Whereas, the Galewood-Wyoming State Bank, principal herein, 
has been designated by the Trustees of Wyoming Township as a de- 
positary of part of the funds belonging to said Township, 

‘‘Now, therefore, the conditions of this obligation,’’ ete. 
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Following the election of a new township treasurer and at the be- 
ginning of a new township year, the newly elected board adopted a 
resolution on April 11, 1931, that the Galewood-Wyoming State Bank 
and two other banks ‘‘be designated as depositories for township funds 
on condition that satisfactory bonds in the sum of $10,000 each be 
filed.’’? This bank subsequently filed a new depository bond in such 
sum with the Maryland Casualty Company as its surety, which bond 
was received by the township and formally approved by a resolution 
dated May 9, 1931. 

Similar action designating the same banks as depositories was taken 
by the succeeding township board on April 9, 1932, but without any 
mention in the resolution as to depository bonds. This action was re- 
scinded at a special meeting July 15, 1932, and the Wyoming Park 
State Bank was designated as the depository for township funds. The 
Galewood-Wyoming State Bank was again made an additional de- 
pository of the township on December 31, 1932, in a maximum amount 
not to exceed $35,000 for a period ending July 1, 1933; this resolution 
also being silent as to a bond. 

On December 30, 1932, the township balances in the Galewood 
Bank were as follows: Special account, fire and water fund, nothing; 
commercial account, general fund, $19.61; and certificates of deposit, 
$375; total $394.61. Deposits were thereafter made in both accounts, 
and upon February 11, 1933, when the bank closed, the township bal- 
ances were: General account, $15,036.87; special account, $194.66. The 
township has since received depositors’ dividends of 40 per cent. on 
the certificates of deposit and the two accounts. 

Was the bond in controversy a continuing bond terminable only 
by a 30-day written notice and given as an additional continuing se- 
curity, as contended by appellee, or was it, as claimed by appellants, 
only a temporary bond given in addition to the surety company bond 
required by the resolution of April 12, 1930? Did it terminate when 
the new township board designated depositories on April 11, 1931? 

We think the situation is controlled by our recent case of Cass 
County v. Lee, 271 Mich. 491, 261 N. W. 74. Under the reasoning of 
the court in that opinion the township board substituted for a new 
contract of deposit April 11, 1931, for the previous arrangement. New 
depository bonds were ordered and received. The subsequent designa- 
tion of depositories and the taking of new bonds effected a substitution 
and discharge of previous depository bonds unless expressly reserved. 
Cass County v. Lee, supra. The defendant sureties became wholly 
released from further liability when the Maryland Casualty Company 
bond, received in lieu of the former bonds, was approved by the town- 
ship board. Lawrence v. American Surety Co., 263 Mich. 586, 604, 
249 N. W. 3, 88 A. L. R. 535. 


The judgment is reversed without a new trial. Costs to appellants. 
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DEPOSIT BY COURT CLERK TO CREDIT OF 
ANOTHER PERSON 


State v. Platte Valley State Bank of Scottsbluff, Supreme Court of 
Nebraska, 264 N. W. Rep. 421 





























A court clerk deposited money in a bank in the name of a person 
who was entitled to the fund as the proceeds of property sold in a 
partition proceeding. Upon the failure of the bank, it was held 
that this was a deposit for a special purpose and that the person in 
whose name the deposit was made was a preferred creditor. 


Syllabus by the Court 





1. ‘‘A bank becomes agent of a depositor and holds the deposit as 
a trust fund when, with knowledge of the fact, it accepts a deposit 
made for the purpose of paying a specific obligation.’’ State v. Farm- 
ers’ & Merchants’ Bank, 125 Neb. 800, 252 N. W. 316. 

2. Where a bank accepts check, drawn upon it by a customer who 
has funds to his credit in the bank in an amount equal to the check, 
and the bank, having the cash available with which to pay the check, 
charges it to the account of the customer and retains the money for 
the purpose of paying a specified obligation of the customer, the trans- 
action is equivalent to the payment of the money to the customer and 
redeposit of the amount by him for the specified purpose. 





Appeal from District Court, Scotts Bluff County; Carter, Judge. 
Proceeding by the State, on the relation of Paul F. Good, attorney 
general, against the Platte Valley State Bank of Scottsbluff, wherein 
E. H. Luikart was appointed receiver and Susan V. Reeves intervened, 
seeking to have claim against the insolvent bank adjudged to arise from 
a trust and entitled to preference over claims of general creditors. 
From an adverse judgment, intervener appeals. 

Reversed and remanded, with directions. 

Morrow & Morrow, of Scottsbluff, for appellant. 

F¥. C. Radke and Barlow Nye, both of Lincoln, Wright & Wright, 
of Fleetwood, and L. T. Fleetwood, of Lincoln, for appellees. 


GOOD, J.—In this proceeding Susan V. Reeves, intervener, seeks 
to have a claim against the insolvent Platte Valley State Bank ad- 
judged to arise from a trust and entitled to preference over claims 


of general depositors. From an adverse judgment in the district court, 
she has appealed. 







NOTE—For gimilar decisions see Banking Law Journal Digest (Fourth 
Edition) §145. 
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The record discloses the following pertinent facts: In March, 1931, 
there came into the possession of William S. Trumbull, as clerk of the 
district court for Scotts Bluff county, Nebraska, the sum of $1,904.75, 
the property of intervener, which represented her share of the proceeds 
of lands sold in partition proceedings. On the same day Trumbull de- 
posited the fund so received in the Platte Valley State Bank to his 
eredit as such clerk, where it remained until the 30th of January, 
1933. 

Trumbull, as clerk of the district court, drew a check upon the 
Platte Valley State Bank, bearing date January 28, 1933, payable 
to the order of the Platte Valley State Bank, for $1,904.75, with this 
written memorandum on the face of the check above his signature: 
“*Case #4684. Bates vs. Lacy, et al. For transfer to credit of Susan V. 
Reeves.’’ On the same day that the check bears date Mr. Trumbull 
wrote the following letter to Mrs. Reeves: 


‘“‘My Dear Mrs. Reeves: 
*“Re: Bates vs. Lacy (No. 4684) 

‘‘This is to advise you that we have placed the sum of $1,904.75, 
due you in the above case under the Court’s decision therein rendered, 
to your credit in the Platte Valley State Bank of Scottsbluff, Nebraska. 
Under the order of the Court in this case finding that you were en- 
titled to this sum of money this office was required to get your receipt 
for the same. We are enclosing a copy of the receipt, the original of 
which we are leaving at the bank with instructions at the bank to 
require you to sign this receipt upon turning the money over to you. 

‘*Yours very truly, W. S. Trumbull, 
*“Clerk of the District Court.’’ 


Mr. Trumbull took the check and the original of the receipt, re- 
ferred to in the letter, to the bank, and the vice-president of the bank 
made out a duplicate deposit slip showing deposit to credit of ‘‘Susan V. 
Reeves @ Bates vs. Lacy et al. Check By. W. S. Trumbull, Clk. of 
Dist. Court $1,904.75.’’ The duplicate was given to Mr. Trumbull. 
The receipt delivered at the same time to the bank was as follows: 


“In the District Court of Scotts Bluff County, Nebraska. 

“*Celeste Bates and Ruben Bates, Plaintiffs, vs. John H. Lacy, Mary A. 
Riege and Fred Riege, wife and husband, et al., Defendants. 
‘*Receipt 

“*‘T, Susan V. Reeves, do hereby acknowledge receipt of the sum of 
$1,904.75 due me under the Court order in the above entitled case, 
which sum of money was placed at my credit by W. S. Trumbull, Clerk 
of the District Court of Scotts Bluff County, Nebraska, in the Platte 
Valley State Bank on January 28th, 1933. 

Dated this day of , 193—.’’ 








Thereupon the check was charged against the account of Trumbull 
as clerk of the district court, and an account was opened upon the 
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ledger of the bank in the name of Susan V. Reeves, showing a deposit 
of $1,904.75, with this notation at the top of the ledger sheet: ‘‘To be 
paid upon execution of receipt attached,’’ being the form of receipt 
given by Trumbull to the bank. 

Some time after March 4, 1933, Mrs. Reeves called at the bank and 
asked if there was money there for her. She was informed that the 
money was to the credit of Mr. Trumbull and that she would have to 
see him. Thereupon she went to see Mr. Trumbull and he informed 
her that the money was not to his credit but to her credit. Incidentally, 
it may be noted that this was after the bank holiday when the bank 
was under restrictions, as were all other state banks at that time. Mrs. 
Reeves was later informed that she could receive 5 per cent. of the 
amount. This she refused. Matters stood thus until the 4th of April, 
1933, when the bank was taken over by the department of trade and 
commerce of Nebraska, and on April 20, 1933, was adjudged insolvent 
and a receiver appointed. The receiver classified the claim in favor 
of Mrs. Reeves as one for general deposit. Mrs. Reeves thereupon filed 
in the receivership proceedings a petition in intervention, claiming 
that the fund was held in trust by the bank, and that she was entitled 
to a preference over the claims of general depositors. As above in- 
dicated, the trial court entered an order denying her the relief for 
which she prayed. 

Whether a trust arose must be determined, under well established 
principles of law, as applied to the circumstances disclosed by the 
record, including the purpose and intent of the clerk and the bank in 
the transaction, where the check was presented to bank and charged 
against the account of the clerk. 

Deposits of funds in a bank have various characteristics. For in- 
stance, a deposit of funds in a bank to the credit of the depositor or- 
dinarily is termed a general deposit. In such. eases, the title to the 
funds deposited passes to the bank, and the relation of debtor and 
creditor exists between the bank and the depositor. Then there is 
another class known as special deposits, where the property, securities 
or funds are left with the bank for safe keeping only, and the specific 
property or fund to be returned to the depositor. In such case, the 
bank is a mere bailee. The title to the deposit does not pass to the 
bank but remains in the depositor. Then there is another class of de- 
posits where the deposit is made for a specific purpose, as where the 
fund is delivered to the bank for a particular, specific purpose. Where 
a fund is deposited in a bank for purpose of paying a specific obliga- 
tion, it is termed a deposit for a specific purpose. In such ease, the 
bank acts as the agent of the depositor, and if the bank should fai! 
to apply it as directed, or should misapply it, it may be recovered 
as a trust deposit. 7 C. J. 628, 630, 631. 

This court has held on numerous occasions that, where a deposit 
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of funds is made in a bank for paying a specific debt of the depositor, 
and the bank fails or neglects to apply the fund to the purpose for 
which the deposit was made, and thereafter becomes insolvent, a trust 
arises. See Scotts Bluff County v. First Nat. Bank, 115 Neb. 273, 212 
N. W. 617; State v. State Bank of Touhy, 122 Neb. 582, 240 N. W. 
925; Nutrena Feed Mills, Inc., v. Superior Wholesale Grocery Co., 122 
Neb. 728, 241 N. W. 522; State v. Citizens’ State Bank, 124 Neb. 562, 
247 N. W. 345; State v. Bank of Otoe, 125 Neb. 530, 251 N. W. 111; 
State v. Farmers’ & Merchants’ Bank, 125 Neb. 800, 252 N. W. 316; 
Davis v. Polak, 126 Neb. 640, 254 N. W. 246. 

It is the contention of the receiver that no deposit of funds was 
made by the clerk of the district court for the benefit of the intervener ; 
that it was merely a shifting of credits, and, hence, no trust could arise. 
We think this view cannot be sustained. In Bartley v. State, 53 Neb. 
310, 73 N. W. 744, 745, this court held: ‘‘The giving of credit as a de- 
posit for the amount of a check, by the bank upon which it is drawn, 
is, in contemplation of law, a payment of the check in money, to the 
same extent as though the currency had been paid over the counter on 
the check, and immediately redeposited by the payee.’’ See, also, State 
v. Bank of Otoe, supra. 

In the instant case, it is conceded that the clerk of the district court 
was indebted to Mrs. Reeves in the sum of $1,904.75. The clerk de- 
sired to discharge that obligation. The clerk had to his credit in the 
Platte Valley State Bank funds far in excess of the amount of the 
check. The bank had the cash in its tills and vaults with which to pay 
the check, and, when the bank accepted the check of the clerk for the 
purpose of discharging his obligation to Mrs. Reeves, and charged the 
amount of the check against his account, it was equivalent to the pay- 
ment of the amount of the check to the clerk and a redeposit by him 
of that amount for the purpose of paying a specific obligation that he 
owed to Mrs. Reeves. Under the circumstances disclosed, the bank then 
became the agent of the clerk. It accepted the deposit from him for 
the purpose of paying a specific obligation. The bank had but one 
duty to perform and that was to pay that amount over to Mrs. Reeves 
upon her signing a receipt for the fund. The bank had no right to 
create, as it attempted to do, the relation of creditor and debtor be- 
tween itself and Mrs. Reeves. She then had no knowledge that the 
money had been deposited in the bank for her. She never consented 
to become a mere creditor of the bank. Under the circumstances, we 
think it clear that a trust was created. The clerk, as depositor, was 
creator of the trust; the bank was the trustee, and Mrs. Reeves was 
the beneficiary of the trust. True, she might have refused to become 
the beneficiary of the trust and have claimed the fund from the clerk 
of the court. However, she was privileged to accept, and was accepted, 
the provisions of the trust created by the clerk for her benefit. 
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Under the facts disclosed by the record, the trial court erred in not 
allowing Mrs. Reeves her claim as one arising out of a trust and en- 
titled to preference over the claims of general depositors. 

The judgment of the district court is reversed and the cause re- 
manded, with directions to enter a decree allowing the claim of Mrs. 
Reeves as one arising out of a trust and entitled to payment in prefer- 
ence over the claims of general depositors. 

Reversed. 


AGENT’S IMPLIED AUTHORITY TO INDORSE 
CHECKS 


Reichert v. State Savings Bank of Royal Oak, Supreme Court of 
Michigan, 264 N. W. Rep. 315 

























A person who was an officer of two corporations, a pipe com- 
pany and a lumber company, was permitted over a period of years 
to indorse checks payable to the pipe company and deposit them to 
the credit of the lumber company. He indorsed a check for $30,000 
payable to the pipe company and deposited it to the lumber com- 
pany’s credit. He then transferred the amount on the books of the 
lumber company to cover up a shortage in his accounts. It was 
held that the pipe company had no claim on which it could hold the 
bank liable. The circumstances warranted the bank in believing 
that the officer had authority to indorse on behalf of the pipe com- 
pany. 


Appeal from Cireuit Court, Oakland County, in Chancery; Frank L. 
Doty, Judge. 

Action by Rudolph Reichert, State Banking Commissioner, against 
the State Savings Bank of Royal Oak, a Michigan banking corporation, 
and another, wherein the Detroit Hume Pipe Company, a Michigan 
corporation, filed a petition for allowance of a claim. From an order 
denying its claim, petitioner appeals. 

Affirmed. 

Argued before the Entire Bench. 

Yerkes, Goddard & McClintock, of Detroit, for appellant. 


Fletcher L. Renton, of Royal Oak, for appellee Harry W. Gross, 
receiver. : 





BUTZEL, J.—In 1930 and for a number of years previous thereto, 
James B. Dunkel was the vice president, director, and sales manager 
of petitioner Detroit Hume Pipe Company, with whom he had been 
associated from the time of its organization in 1925. W. Dean Robin- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $57. 
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son had been an officer of the pipe company since 1925 and was its 
president in 1929. He and his father owned over one-third of the 
capital stock. In 1921, Mr. Robinson and his father purchased a con- 
trolling interest in the Mellen-Wright Lumber Company of Royal Oak, 
Mich., and have been officers and directors ever since. James B. 
Dunkel was elected secretary, treasurer, and director of the lumber 
company as well as its manager. Dunkel seemed to have considerable 
control in the management of the lumber company, and apparently 
enjoyed the fullest confidence of the officers and directors of both com- 
panies, in which he held important offices. When the pipe company 
was organized, the lumber company became its sole selling agent, but 
subsequently almost all of the sales were made without the latter’s 
aid, although Dunkel continued to be the sales manager as well as vice 
president of the pipe company. In the year 1929 and for several years 
previous thereto, after sales were made by the pipe company to its 
customers, statements were brought to Dunkel’s office in the lumber 
company in Royal Oak where they were checked, stamped with a rub- 
ber stamp directing that checks be mailed to the company to 500 South 
Main street, Royal Oak, the address of the lumber company, and 
mailed out to the debtors. The larger part of the remittances to the 
pipe company were thus sent to Dunkel at the lumber company’s office 
in Royal Oak. Many of the checks thus received were forwarded to 
the pipe company after being checked off on Dunkel’s copy of the 
statements. Others, however, were deposited to the credit of the lum- 
ber company by Dunkel, the vice president of the pipe company. 
Dunkel states that this was done so that advancements made by the 
lumber company for the pipe company could be deducted from these 
checks received in payment of indebtedness due the pipe company. 
After these checks were received by the lumber company, and deposited 
to its own credit, it sent its check for the balance to the pipe company 
together with a letter of explanation, stating on what accounts of the 
pipe company this represented payment. In the period from Decem- 
ber 14, 1927, to December 9, 1929, over $300,000 was sent in this man- 
ner by the lumber company to the pipe company, representing checks 
received by the lumber company, payable to the pipe company, and 
deposited by the lumber company to its own eredit. On December 9, 
1929, Dunkel received from a large customer a check made payable 
to the pipe company in the amount of $30,000. He first had the check 
certified and then undertook to collect it in cash from some other bank. 
The check shows that it first bore an indorsement which was erased 
and is now illegible. Then Dunkel, following the practice that he had 
pursued for almost two years, if not longer, indorsed the check, ‘‘De- 
troit Hume Pipe Company, J. B. Dunkel, Vice President,’’ and 
deposited it in the usual manner to the credit of the lumber company. 
The proceeds of this check, however, were never remitted, but Dunkel 
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caused it to be credited to his personal account on the books of the 
lumber company. He had overdrawn or misappropriated a very large 
sum of money from the lumber company and in this manner tried to 
cover up his defaleations. When Mr. Robinson noticed that the $30,000 
account remained unpaid on the company’s books, Dunkel represented 
to him that it had not been collected. Nearly a year later, the true 
facts were ascertained. Demand was made upon the bank for the 
amount of the check, on the ground that the bank had collected the 
check and had paid the proceeds to one who had no title to the in- 
strument; there having been no proper indorsement by the payee, the 
pipe company. Dunkel was discharged by the pipe company, but an 
agreement was entered into by him and the pipe company by which 
he turned over to the latter his life insurance. He was also permitted 
tv continue to act as sales agent of the company on a commission basis, 
he agreeing to turn over part of the commissions in liquidation of what 
he owed. In a case brought by the Banking Commissioner against the 
First State Bank of Royal Oak, Harry Gross was appointed receiver. 
The Detroit Hume Pipe Company filed a petition asking that it be 
allowed a claim of $30,000. The petition was at first granted, but 
subsequently denied. The pipe company as petitioner has appealed 
from the order denying its claim. 

The financial management of the pipe company as far as it related 
to the signing and indorsing of checks seems to have been carried on 
in a very careless manner. The by-laws contained no specific provi- 
sions governing the signing or indorsing of checks. The only resolu- 
tion of the board, prior to 1930, authorizing the signing and indorsing 
of checks, is dated October 24, 1928, and gives H. E. Hund and W. D. 
Robinson such authority. Hund resigned in 1929, so that if the au- 
thority were a joint one, there would be no one authorized, either by 
the by-laws or action of the board, to sign and indorse checks. If 
Robinson alone could indorse them, the query arises whether any one 
could indorse checks in his absence, or whether the vice president could 
indorse in the absence of the president? The president was absent 
during part of 1930 and also for a short period during the latter part 
of 1929. It is argued that the facts show an implied agency in Dunke! 
to indorse and that consequently the particular indorsement in the 
instant ease was valid. It is unnecessary to discuss this question and 
many others raised, as there was a valid indorsement in the instant 
case; its validity being established by an agency by estoppel in Dunkel. 
Section 21 of the Negotiable Instruments Law of Michigan (section 
9268, C. L. 1929) provides as follows: ‘‘Sec. 21. The signature of any 
party may be made by a duly authorized agent. No particular form 
of appointment is necessary for this purpose; and the authority of the 
agent may be established as in other cases of agency.’’ 

In Quinn v. Quinn Manufacturing Co., 201 Mich. 664, 167 N. W. 
898, 899, we held: ‘‘We think that the authority to execute this note 
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may be fairly implied from the continued exercise of the power and 
from the holding out to the business world of the officer as being in- 
vested with such power. Thompson Corp. (2d Ed.) § 1564. The con- 
tinued exercise by Quinn of the power to execute notes, with the 
apparent acquiescence of the board of directors, now estops the de- 
fendant, under the rule above stated, from questioning his authority 
in this respect.’’ 

Notwithstanding the fact that Mr. Robinson, the president of the 
corporation, testified that he did not know of this practice, it seems 
incredible to believe that others connected with the pipe company’s 
business would not have realized that when large payments, aggregat- 
ing $300,000, were made to the lumber company on pipe company 
accounts without the accounts being assigned to the lumber company, 
Dunkel or some one else in the lumber company must have been in- 
dorsing checks. The inference is impelling that officials of the pipe 
company acquiesced in the practice of the checks being indorsed and 
placed to the credit of the lumber company and then subsequently ac- 
counted for to the pipe company. That there was a reasonable reliance 
by the bank upon the practice acquiesced in by the pipe company 
cannot be doubted. An ordinarily prudent person, standing in the 
position of the bank under these circumstances and with the practice 
continued for such a length of time, would have ample reason to be- 
lieve that the indorsements were regular and made by one authorized 
to make them. Agency may be established by an estoppel to deny the 
existence of such an agency by persons who, through their conduct, 
have given others reason to believe that such agency exists. Clark v. 
Dillman, 108 Mich. 625, 66 N. W. 570; Pettinger v. Alpena Cedar Co., 
175 Mich. 162, 141 N. W. 535; Plankinton Packing Co. v. Berry, 199 
Mich. 212, 165 N. W. 676; Quinn v. Quinn Manufacturing Co., supra. 

Dunkel took advantage of the confidence which was placed in him. 
The pipe company unquestionably overlooked important details of their 
business and left them to Dunkel in whom they reposed their confidence. 
This is likewise true of the lumber company. This may have been 
the reason for their not observing what was so apparent, that their 
checks were being cashed by the indorsement of some one at the office 
of the lumber company, obviously Dunkel, the vice president of the 
pipe company. The pipe company after the practice had been going 
on for such a length of time is estopped from disclaiming Dunkel’s 
agency. 

The order of the trial court in denying petitioner’s claim is affirmed, 
with costs to appellee. 





BOOK REVIEW 


First 1936 Edition Rand McNally Bankers Directory ready for dis- 
tribution March 18; Rand MeNally & Co., Chicago. The First 1936 
Edition of Rand McNally Bankers Directory contains this year, in ad- 
dition to its world-wide banking information, a symbol indicating 
membership in the Federal Deposit Insurance Corporation. 

This 120th Edition of the Blue Book is the most complete and ac- 
curate compendium of banking facts and figures available in the United 
States. New and revised information on every American, Canadian 
and Foreign bank, December 31st (and later) statements, clearly an- 
alyzed in 11 columns, revised officer, director and correspondent lists, 
as well as the latest obtainable information on all Government Banking 
Agencies and Federal Reserve Banks, with their official personnel. 

A selected list of Investment Dealers follows the listing of banks 
in metropolitan centers. Maps of every state, 72 of them, are also 
included. 


A five-year list of discontinued bank titles is in a special section. 
Bank-recommended attorneys throughout the United States, Canada 


and foreign countries are in another section. 
All the information so necessary to bankers and business men in a 
2,370 page, cloth-bound volume for $15 a copy. 





